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P-R-O-C-E-E-D-I-N-G-S
1:45 p.m.

COMMISSIONER MITTEN: Good afternoon. This
is the regular monthly meeting of the Zoning Commission
for Monday, September 17, 2001. My name is Carol Mitten.

Joining me today are Vice Chairman Anthony Hood and

Commissioners Peter May and James Hannaham. We expect
to be joined in approximately 45 minutes by Commissioner
Parsons.

Before we begin today, I'd like to observe
a moment of silence out of respect for the folks who lost
their lives in the terrorist attack last Tuesday, out
of mourning actually for them and the loss of freedom
that we will now experience and to gird ourselves for
what may lie ahead.

(Silence)

COMMISSIONER MITTEN: Thank you very much.

Mr. Bastida, are there any preliminary
matters today?

MR. BASTIDA: No, Madam Chairman. Staff has
no preliminary matters.

COMMISSIONER MITTEN: Thank vyou. We'll
turn to the minutes. Do you want to take that?

MR. BASTIDA: Whatever is your pleasure.
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COMMISSIONER MITTEN: I think because we
have different folks who attended different meetings,
we'll have to take them individually.

MR. BASTIDA: Right.

COMMISSIONER MITTEN: So the minutes of July
16, 2001. Mr. Hood and Mr. Hannaham are the only two
present. Do we have a proxy for Mr. Parsons for the
minutes?

MR. BASTIDA: Yes, Madam Chairman.

COMMISSIONER MITTEN: Okay.

COMMISSIONER HOOD: Madam Chairman, I will
move approval with any necessary corrections, and I do
have a question on page three. I believe it's No. 7(b)1.

For some reason, it doesn't say who abstained. We need
to Jjust make that grammatical -- it's obviously a
grammatical error. If we can correct that.

MR. BASTIDA: If you provide us either with
your copy or make a copy, we'll be glad to make those
corrections.

COMMISSIONER HOOD: Mr. Bastida,
unfortunately I don't know who abstained because it says
4, 0 to 1. Either someone abstained or --

MR. BASTIDA: ©No. That was probably that
Carol wasn't present.

COMMISSIONER HOOD: No, you have Ms. Mitten.
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Let me just read it for the record.

Proposed by OP and ANCM with proffers
proposed by the applicant by a vote of 4, 0 to 1. Herbert
M. Franklin, John G. Parsons, and Anthony J. Hood to
approve, Carol J. Mitten to approve by proxy. The fifth
person either doesn't exist or we need to check the
transcript and find out what went on.

COMMISSIONER MITTEN: If T could make a
suggestion even though I wasn't in attendance, I think
from the 1list of Commission Members present, Mr. Hannaham
was present, so he would have been the one who not voting,
not having heard the case.

COMMISSIONER HOOD: Okay. That's fine.
Thank you, Madam Chair. That's why you're the chair.

COMMISSIONER HANNAHAM: I have another
correction. I was not present at the meeting, but on
page 3 (7)a it seems to show Herb Franklin voting to approve
and myself voting to approve by proxy, and I think that
needs to be corrected. I'm not sure exactly what

transpired, but I did vote by proxy on that one.

COMMISSIONER MITTEN: Do you see that one,
Mr. Bastida-?
MR. BASTIDA: Yes, Madam Chairman.

COMMISSIONER MITTEN: So we can have that
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correction made as well.

MR. BASTIDA: Correct. Yes.

COMMISSIONER MITTEN: Any other corrections
to the minutes of July 16th? Can I get a motion to approve
the minutes of July 1l6th with corrections.

MR. BASTIDA: Yes.

COMMISSIONER MITTEN: I need a motion
because I can't vote.

COMMISSIONER PARSONS: So moved, Madam
Chairman.

COMMISSIONER HOOD: Second.

COMMISSIONER MITTEN: We have a motion and
a second to approve the minutes of July 16th. All those
in favor, please say aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please
say no. And I am not voting because I did not attend
this meeting. So Mr. Bastida, could you record the vote.

COMMISSIONER HOOD: Madam Chair, before we
go on, I did make a motion so I will withdraw the first
motion that I made.

COMMISSIONER MITTEN: Oh, I'm sorry. I
apologize.

COMMISSIONER HOOD: No problem.

MR. BASTIDA: Do you want to pull the motion,
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Mr. Hood or Mr. Hannaham?

COMMISSIONER HOOD: I need to pull that
motion so we can keep it clean.

MR. BASTIDA: Right. Thank you, Mr. Hood.

So the staff then will record the vote of four to zero
to one, Mr. Hannaham moving and Mr. Hood seconding, Mr.
May voting on the affirmative, Mr. Parsons voting on the
affirmative by proxy, Ms. Mitten recusing herself from
voting.

COMMISSIONER MITTEN: Now we have the
special public meeting minutes for July 19th. The
corrections that I would suggest are, this was having
to do with the American University Campus Plan. Under
the description of the motion on page two, voted to approve
the plan with conditions and it was myself, Mr. Hood,
Mr. Franklin, and Mr. Hannaham was not present and did
not hear the case so he should be not even listed because
he wasn't present.

COMMISSIONER MAY: I wasn't sure as to
whether I was present or not.

COMMISSIONER MITTEN: You're not listed as
present.

COMMISSIONER MAY: I don't believe I was
present.

COMMISSIONER MITTEN: And then Mr. Parsons
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is listed as not present, not voting, but he's listed
as present on the first page. So I think we need to
clarify that.

MR. BASTIDA: Okay, Madam Chairman. The
staff will do so.

COMMISSIONER MITTEN: So I would move
approval of the minutes of July 19th with the
clarification of the vote on American University Campus
Plan.

COMMISSIONER MAY: I need to make one more
correction. I was not present so I could not have voted
to approve.

COMMISSIONER MITTEN: Very good. Thank
you. Is there a second?

COMMISSIONER HOOD: Second.

COMMISSIONER MITTEN: We have a motion and
a second to approve the minutes of July 19, 2001 special
public meeting with corrections. All those in favor,
please say aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please
say no. Mr. Bastida, could you record the vote.

MR. BASTIDA: I'm sorry, Madam Chairman.
I couldn't hear who voted on the affirmative. It was

you, Mr. Hood and --
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COMMISSIONER MAY: I wasn't present. Can
I vote to approve?

COMMISSIONER MITTEN: No.

MR. BASTIDA: Okay. Mr. Parsons will vote
to approve by proxy, so the staff would record the vote
three to zero, Ms. Mitten to move and Mr. Hood seconding,

Mr. Parsons voting on the affirmative by proxy.

COMMISSIONER MITTEN: Thank you. Now we
have the meeting minutes from our Special Public Meeting
of July 26, 2001.

COMMISSIONER HOOD: Madam Chair, I move
approval with any necessary corrections.

COMMISSIONER MITTEN: Second. We have a
motion and a second to approve the minutes of July 26th
with any corrections. All those in favor, please say
aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff will record the vote
three to zero, Mr. Hood moving and Ms. Mitten seconding,

Mr. Parsons voting on the affirmative by proxy.

COMMISSIONER MITTEN: Thank you. And now
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we have the minutes of the August 21st Special Public
Meeting. Any corrections that anyone would 1like to
suggest? Then I would move approval of the minutes of
August 21, 2001.

COMMISSIONER HOOD: Second.

COMMISSIONER MITTEN: We have a motion and
a second to approve the minutes of August 21, 2001. All
those in favor, please say aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff will record the vote
five to zero, Ms. Mitten moving and Mr. Hood seconding,
Mr. May and Mr. Hannaham voting on the affirmative, Mr.
Parsons voting on the affirmative by proxy.

COMMISSIONER MITTEN: I have to say I don't
think Mr. Parsons' proxy would apply to the minutes of
the August 21st meeting because he was not in attendance.

MR. BASTIDA: That's right. You're
correct. Thank you for the correction. The staff will
record the vote four to zero with Ms. Mitten moving and
Mr. Hood seconding and Mr. May and Mr. Hannaham voting
on the affirmative.

COMMISSIONER MITTEN: Thank you very much.

MR. BASTIDA: Thank you.
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COMMISSIONER MITTEN: Now we'll move to the
status report by the Office of Planning and perhaps you
just want to hit a few highlights and then we'll follow
up with some questions.

MS. McCARTHY: Certainly. As you know, the
first three reports that are listed on our status report,
the IMF, Capitol Hill, Commercial Overlay and Tivoli are
before you today for set down. We are still working with
the Chief Technology Officer on the zoning for the Call
Center at St. Elizabeth's, so that is not ready for set
down. There are various items that are still being
refined with a number of these that are proposed.

I should mention though with regard to the
Takoma Planned Unit Development that the office is in
the process of finalizing the small area plan for the
Takoma area. That will be subject then to hearings by
the city council and then we would expect to proceed in
accordance with the small area plan on that PUD. So up
until this point in time, we've not had a sense of how
quickly that was likely to move forward. But once those
hearings are held, which should be, I believe, in the
next month. Next week. Then we'll be able to sit down
with the developer, finalize the PUD application, and
move forward on that.

COMMISSIONER MITTEN: Any questions for the
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Office of Planning from the Commission?

COMMISSIONER HOOD: I just had a comment.
I wanted to thank the Office of Planning. I have asked
for something and I don't know, Madam Chair, if this is
the right time but I'm going to mention it now because
we're doing the status report. I want to thank the Office
of Planning for giving me the status of the compliance
to the first source agreements and also for the compliance
with the memorandums of understanding which was asked
for previously.

While I'm not too happy with the report that
came back, you'll probably hear me go back to this as

we go through this proceeding today. Thank you.

COMMISSIONER MITTEN: I had a question. I
didn't recognize under cases pending set down vehicle
sales and repair text amendment. Could you just briefly
tell us what that is.

MS. McCARTHY: That is a text amendment that
has been requested by Mr. Fenty's office and it would
be for an overlay which would restrict vehicle sales and
repair in the vicinity of Georgia Avenue. We've received
a letter from them. We don't have anything from them
sort of more formal than that so we're in the process

of trying to set up a meeting with Mr. Fenty's office,
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see whether there's any other way to deal with the problems
that they perceive or whether we should go forward with
an overlay.

COMMISSIONER MITTEN: Okay. And then I just
wanted to call your attention to something that we'll
touch on a little bit later but was an outgrowth of the
hearing that we had on the additions to one family
dwellings and flats which was issues were raised by ANC
3-G and 3-E or F that really related more to the substance
of -- not to the substance of the proposed change but
to the provisions of 223 that were really beyond the scope
of what we had taken up. But we would like you to consider
the issues that had been raised by those ANCs as it relates
to the increased lot occupancy that would be at least
potentially permitted through the special exception
process through Section 223. I just didn't want to lose
track of that.

MS. McCARTHY: We will add that to the list.

COMMISSIONER MITTEN: Thank you. Any other
questions for the Office of Planning? Thank you.

I neglected to do something at the outset,
and we need to make a modification, a few modifications,
to the agenda and I'd like to do that now. Under final

action, Section VI, the Human Rights Campaign case, I
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would like to move that up under proposed action and we
can deal with the modification proposal that we had before
us and then I'd also like to add the extension that we've
received under the consent calendar items as Item B and
then I'd also like to re-order the items on final action
and probably the easiest way is if I just assigned numbers
to these so if each of you will just bear with me to the
extent you want to follow along.

Bryan School will be #1, additions to one
family dwellings will be #2, the text amendment related
to the Woodies PUDwill be #3, the changes to the DD overlay
related to the combined lot development provisions will
be #4, Albemarle Associates will be #5, the EEF permanent
regulations will be #6. Any objection to those
modifications of the agenda?

The first case under hearing action is Zoning
Commission Case No. 00-41P which is the Capitol Hill
Commercial Overlay District. Before we turn to the
Office of Planning, we need to waive the rules to accept
the OP report. Any objections to that?

COMMISSIONER HOOD: No objection.

COMMISSIONER MITTEN: Very good. By
consensus, we waive the rules.

MS. BROWN-ROBERTS : The proposed

application was to create a commercial overlay zone which
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is in keeping with the intent of the comprehensive plan
recommendation. A preliminary analysis has shown that
the overlay zone would not lead to great loss of existing
residential use along the commercial corridors and, in
fact, may help to increase residents' use in C2-A zone
as they will permitted by right.

The Office of Planning recommends that the
Zoning Commission set this application down for public
hearing and further review.

Issues to be further analyzed include a clear
justification that this application does not create a
precedent for other commercial corridors in the city where
a mix of uses which includes residential use is strongly
encouraged and essential to neighborhood vitality.

The likely impact on the supply of housing
will also be analyzed. The pressure of commercial
encroachment into the residential areas which was given
by the applicant as one of the reasons why they need this
overlay =zone. The application will also be further
reviewed for -- the proposal rather to each individual
area and whether the full overlay should be enacted in
phases or in all the areas that are recommended.

COMMISSIONER MITTEN: Very good. Thank
you. Any questions for Ms. Brown-Roberts?

There's a couple of things, I guess, that
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I would like to have explored if we decide to set this
down. One is there seems to be two things happening.
One i1s to allow non-residential use -- well, unlimited
non-residential use to the full FAR and then increasing
the FAR. So I'd like a discussion about why we need the
increment on top of eliminating the restriction for
non-residential uses.

And then the other is in your analysis, the
preliminary analysis as it's described on page six, says
that "The overlay zone will not lead to a great loss of
existing residential space along the commercial
corridors,”™ and I guess I'd like there to be included
an analysis of the potential residential space, given
that it's not necessarily built out.

Any other questions for the Office of
Planning? I would move that we set down Zoning Commission
Case No. 00-41P for public hearing.

COMMISSIONER MAY: Second.

COMMISSIONER MITTEN: Any discussion?

We have a motion and a second to set down
Zzoning Commission Case NO. 00-41P for public hearing.
All those in favor, please say aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please

say no.
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Mr. Bastida, would you record the vote.

MR. BASTIDA: Yes, Madam Chairman. Mr.
Parsons by proxy votes for the set down. The vote is
five to zero, Ms. Mitten moving and Mr. May seconding,
Mr. Hood and Mr. Hannaham voting on the affirmative, Mr.
Parsons voting on the affirmative by proxy.

COMMISSIONER MITTEN: Thank you.

The second item under hearing action 1is
Zoning Commission Case No. 01-13DC, which is a PUD
proposal by the International Monetary Fund. The first
order of business here is again to waive the rules to
accept the Office of Planning report. Is there any
objection?

COMMISSIONER HOOD: No objection.

COMMISSIONER MITTEN: By consensus, we waive
the rules and accept the Office of Planing report. And
then whoever is going to make the presentation can just
proceed when you're ready.

MR. McGHETTIGAN: Good afternoon. My name
is David McGhettigan from the Office of Planning.

The IMF application, we've been working with
them for a while to upgrade it and they've made some

significant changes that we feel it's coming along into

COMMISSIONER MITTEN: Mr. McGhettigan, can
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I just ask you to speak up a tiny bit.

MR. McGHETTIGAN: Of course. Sorry.

COMMISSIONER MITTEN: Thank you.

MR. McGHETTIGAN: So the application we
believe should be set down. It's ready for set down.
Just to give you some background on the site, it's located
between 19th and 20th on Pennsylvania Avenue, N.W. and
H Street is on the south. Across H Street is the current
IMF headquarters building. There's parks to the east
and northwest, Red Line Row and George Washington
University Campus is the west, Mexican Embassy across
the street and the World Bank is to the southeast.

The existing site is an office building which
was formerly the PEPCO headquarters and owned by GW, now
is owned by the IMF. There's a Soho Cafe Market on the
first floor ground level and the project is proposing
to demolish this building, build a new building. The
new building will be larger and requires a map amendment
from C3C to C4 as part of the application. The PUD is
asking for a 10 FAR which would be allowed by right in
the C4 zone, 130 feet of height.

The new building will be 649,350 feet, 12
stories, with a three level below grade parking garage
that can accommodate 400 parking spaces. The design was

mostly a combination of glass and stone facade or
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stone-looking, limestone-looking concrete, and the
initial design at the base along Pennsylvania had a
meeting room which took a substantial portion of that
facade and it's been reduced somewhat by curving that
meeting room away from the street and presenting less
of a wall along Pennsylvania Avenue, which was one of
our concerns with the initial design.

As compared to the C3C existing zoning which
allows an FAR of 6.5, there'll be an increase of 3.5 FAR
to 10 which is a 54 percent increase over what's existing.

The height requirement is 90 feet in the C3C zone. This
will be increased to 130 feet which is permitted in C4
along wide streets and which is 40 feet above the existing
situation, a 44 percent increase.

In the site design, the four facades are
treated slightly differently. The back portion of the
building is designed to fit closely with the existing
IMF HQ2 building and take some elements from that in its
ratio of glass to stone. The Pennsylvania Avenue side
is a more open design with more glass and less concrete.

The east and west is a mixture of the two to transition
between the two designs.

The design will have on H Street planters
against the building with trees and foliage in it.

Pennsylvania Avenue will be the main entrance for the
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site. Planters are proposed and a combination of
planters and -- at the edge of the street to define that
sidewalk space in front of the IMF building and a two
level restaurant is proposed on the northwest corner and
an exhibit space, on store exhibit space on the northeast
corner. These will be clear so you can see into them
and help provide some activity for the street frontage.

In addition, IMF proposes that the meeting
facility in the middle would be available for scheduled
events for the public to use, perhaps with a foreign film
series or something in there. The meeting facility still
presents a bit of a wall to the pedestrian and we're hoping
that the IMF can provide some amenity or feature that
would enliven that wall, some public art or some activity
that will enhance the pedestrian experience along
Pennsylvania Avenue.

This is a unique building location along
Pennsylvania Avenue, a very important one. It's also
important that the facade and the mass compliment the
character of this street, Pennsylvania Avenue. It's
about halfway between Washington Circle and the White
House and being bordered by the parks that are created
by the street system, the triangular parks, it has a very
high visibility, both going down Pennsylvania Avenue and

coming from H Street from the east.
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We looked at the comprehensive plan and
pulled out things we felt that wouldn't be relevant for
the study before the public hearing to evaluate the
proposal. We also discussed the housing linkage that
would have been required if there weren't the section
in the code that says if you can achieve -- of the provided
zone, the requested zone, that you have to provide a
housing linkage. But by coming under 10 FAR which is
what's in the proposed zone, that's no longer linkage
required. But we thought it would be useful and
understanding how much is being gained by this map
amendment and PUD in value to the applicant and helping
decide the public amenity package.

The IMF has worked on the public amenity
package. They have a good list of things that they feel
that they can contribute to including the contribution
to a foundation, a neighborhood revitalization
foundation, and that's Attachment 3 in your packet. The
Office of Planning suggests that they look to improve
this package some in 1ight of the benefits of this rezoning
and PUD.

Finally, we will recommend that this be set
down and I'11 just for the record read our recommendations
of several issues that should be addressed before the

hearing. The design of the Pennsylvania Avenue frontage
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including streetscape, building facade and building mast,
better design of the planters, particularly from the
Pennsylvania Avenue side and their relationship to the
building. They look a little like Jersey barriers from
the Pennsylvania side and just some design detail can
be put into them.

Consultation with NCPC regarding the design
and security measures. NCPC has some concern for
Pennsylvania. It's a special street and they're well
aware of the security needs of international
organizations. Work with the Environmental Health
Administration to provide a conceptual environmental
design that sensitively handles storm water management,
storm water quality control and energy conservation.
This is important, just consideration that needs to be
given to these issues, and continued improvement of the
benefits package.

That's my report.

COMMISSIONER MITTEN: Thank you, Mr.
McGhettigan. Any questions or comments for the Office
of Planning as it relates to this PUD application?

COMMISSIONER HOOD: Madam Chair, I have a
number of questions. First, Mr. McGhettigan, let me ask
you. The negotiations and when I was reading through

the material, it seems as though there was some ongoing
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dialogue. Does that still continue with not just one
organization, which I believe you state in your report,
the West End Citizens Association, but also what ANC 2-A.

MS. McCARTHY: Yes, Mr. Hood. Both of those
organizations are in continuing discussions with the
applicant about the amenity package and design issues.

COMMISSIONER HOOD: Okay. I will just say
for the applicant who is in the audience, I believe, or
whoever is going to represent the applicant. One of my
concerns also is the security threats to the surrounding
area. I do concur with the community. Andalso I noticed
that in the report and something that's bothering me,
I noticed this in another case, seems like in that area
there's definitely a traffic problem, and I notice that
whoever comes into work, and I'm saying this for the
community folks, that they always work with West End
Citizens Association, not taking anything from it. But
I would like to see when it comes to us working together
as a cohesive unit. I'm just throwing that to whoever
is listening.

I would also phrase to the applicant, if this
is set down for a hearing, that in his first source
employment opportunities, if they can come prepared with
the Office of Planning on what's needed and what 1is

required of what's needed by those who may be applying
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for positions. In other words, I guess I'm saying have
a plan in place because the report that I received here,
and I don't know if this is the time for me to go on my
soap box, Madam Chair, but I'm going to do it.

COMMISSIONER MITTEN: Go ahead.

COMMISSIONER HOOD: The report I have here,
I have six application colleagues that we have sat up
here and approved. Out of those six, one contract is
in compliance with the 51 percent DOES which we sit here
and prove night after night, day after day and then the
LBLC, 35 percent of local and disadvantaged business.
Out of the three that Office of Planning was gracious
enough to give us a report on, I have one out of three
and two of them are not even listed. I mean there's money
out there and it's not getting done. So I'm having a
problem with both of those issues sitting here and during
the day voting on these requirements and they're not being
done.

So I'm going to ask that the applicant also
come forward, both of those issues, let us know what's
required, what training is going to be needed and also
make sure that they have a contact person they're working
with on both of those issues because they're obviously
not getting done and I just think it's ludicrous for us

to sit up here and keep thinking it's getting done and
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keep implementing something that's not being done. So
that's one thing that I will scrutinize if this project
is set down for a hearing. I would like to have that
at the hearing if we move forward.

Also, the ANC Community Foundation. Mr.
McGhettigan, could you tell me whether or not the $300,000
-- it says a contribution to the ANC 2-A Foundation,
$300,000. 1Is that incorporated -- and this is on your
report on page five, I believe it 1is. Is that
encompassing A through E or is that a separate $300, 0007

Down at the bottom. It's like the last line. It says
"Contribution to ANC 2-A Foundation, $300,000."

Let me just say this while you're looking
for it. My concern is I don't believe that in this city
you can give ANCs that type of money, so something needs
to be in place other than the ANC so the community won't
lose out on that.

MR. McGHETTIGAN: They intend to set up a
community revitalization corporation and that will be
a separate entity and it'll have representation from
various groups within the community including perhaps
a representative from ANC 2-A.

COMMISSIONER HOOD: Okay. Thank you, Madam
Chair. I have no further comments or gquestions.

COMMISSIONER MITTEN: Thank you, Mr. Hood.
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Anyone else? Mr. Hannaham.

COMMISSIONER HANNAHAM: Madam Chair, I would
like very much for some consideration given by OP and
others who are going to be looking at further revising
the package that's coming back to us to look at in view
of the fact that the previous owner, PEPCO, was paying
taxes to a considerable degree and this would mean that
that same property would be tax-free as far as the District
is concerned, and I would think to look at public benefits
that might be derived. You didn't mention. You talked
to some of the public amenities, but I'd like very much
to take a very serious look at some of the things that
are possible with respect to the public benefit side of
it as well.

COMMISSIONER MITTEN: Thank vyou, Mr.
Hannaham.

Mr. May, did you have any comments or
questions?

I had a few comments and/or questions. One
of the things that I would like to see should we set this
down 1s given that there seems to have been in the past
a notion that Pennsylvania Avenue was a dividing line
as it relates to the C3C zone because on the north side
there was a TDR receiving zone established that did not

cross Pennsylvania Avenue. So on the north side we were
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thinking, okay, under certain circumstances we'll allow
the FAR to increase and there obviously was a different
thought about south of Pennsylvania Avenue, so if that
could be fleshed out, that would be helpful.

In terms of getting a handle on some of the
amenities, one of the things I would be interested in
knowing, given that they're proffering that some of these
facilities would be available to the general public, given
that they already have headquarters, one building, what
is the actual amount -- the practical
—-— how much public access is there practically speaking

or 1s that really something that's nominal and not

significant? If there could be included in the
transportation analysis some notion for us on the —-- what
do I want to say? -- the fact that they have an existing

headquarters, one building, and they have employees in
other buildings downtown. How many of those drive versus
take Metro? We have a track record, I guess is what I'm
trying to say, to give us some indication about how
effective the transportation management program that
they're proposing will be and that would give us a chance
to evaluate the effectiveness of that.

I had a question for Mr. McGhettigan. The
discussion of the housing linkage, which I thought was

interesting. I just want to be sure I understand the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

purpose of it. Are you suggesting that that analysis
would be used as a benchmark for the value of the amenity
package?

MS. McCARTHY: Madam Chair, let me answer
that. We had included that because the Office of Planning
was concerned in looking at the amenity package as
proffered by the applicant and we've discussed this with
the applicant, that we didn't feel, given the substantial
increase in density, that the amenity package that was
being proffered was commensurate with that and because
there are no clear or hard and fast guidelines about what
does constitute a sufficient amenity package, we were
trying to look for benchmarks or look for examples which
do specify in more detail the type of contributions that
must be made in similar kinds of situations.

So we were indicating that had this density
been achieved by virtue of staying within C3C and asking
for additional density, which wouldn't have been possible
within C3C but that that same amount of density would
have translated into a mandatory contribution of a
substantial sum for housing, not as an amenity but in
addition to whatever amenity would have been required.

So we were Jjust trying to put some boundaries on what
we thought was reasonable in terms of expectations for

the size of the amenity package.
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COMMISSIONER MITTEN: So it is meant to give
us some sense of the order of magnitude of the amenity
package or a minimal amenity package.

MS. McCARTHY: Right. As Mr. Hannaham had
indicated, and we did actually mention this in the report,
the building that was on the site currently was taxable
in terms of property tax and this 1is going to be a
non-taxable use and there were a number of other factors
that we mentioned that were not beneficial or were not
providing public benefits or were providing, in effect,
the opposite of public benefits and so we Jjust wanted
to sort of put that down so the applicant and the
commission was aware of what we were thinking about in
trying to assess what was a sufficient amenity package
for the eventual public hearing for whatever package comes
before you at the public hearing.

COMMISSIONER MITTEN: Thank you.

MR. McGHETTIGAN: I would just add I think
we recognized in discussions with the IMF that certainly
when you go to a different zone in the rezoning that the
linkage requirement in terms of the application no longer
necessarily applies, but it does raise a policy issue
down the road also as to how you address the linkage
requirements over all in terms of what will be city policy

because, as I think Ms. McCarthy said, if you had stayed
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under that same zone with a PUD, there would have been
a mandatory linkage requirement of a certain amount which
at the time when you're trying to promote housing in the
city is very important and so that when you switch zones,
you still are conferring the additional density but
without that requirement. Although that technically may
be appropriate, I mean it's allowable obviously, I think
it does raise a policy concern that probably has a broader
application that the Commission and OP would like to
address, and so we raise it here both as a proxy but also

as a policy issue that I think needs to be highlighted.

COMMISSIONER MITTEN: Thank you. I guess
just to piggyback on what Mr. Hood said as well, I was
trying to quickly flip through the zoning orders for the
PUD for Headquarters 1, the series of approvals, and what
would be helpful to us it to the extent that there was
a requirement for a first source agreement or a local
and disadvantaged business requirement, if we could have
an evaluation of how effective they were in achieving
that to the extent that that was part of the PUD for the
Headquarters 1.

And then the final comment that I want to
make and I'm a little bit reluctant to make the comment

because I'm not a design professional but I feel like
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I want to at least put the applicant on notice. There's
a statement on page 11 that describes the project and
one of the statements that's made is that "A building
which, without being pretentious or monumental, reflects
the IMS rich and diverse culture as well as its mission
as an international financial institution."

I'm sure that the interior of the building
is very well designed to meet the needs of the IMF and
I don't really have anything to address about that, but
I guess I was disappointed in the design, given that this
is an important building on Pennsylvania and I would think
-- I might not want it to be pretentious but I would want
it to be monumental. I want this building to be really
special because this is the most special street of the
special streets that we have in the District of Columbia.

I looked at some of the buildings that this architectural
firm has designed in the city and they really stand out
and they were not PUD projects.

And so I guess I would expect something that
was more special and hope that the design would be
enhanced, not only as it relates to the pedestrian
experience but just the overall experience of an important
building for an important organization on the most
important street in the United States.

Any other comments or questions?
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COMMISSIONER MAY: I would like to echo that
concern about the design of the building. It's really
not apparent how well this building will work as a special
building on a special street.

COMMISSIONER MITTEN: Thank you.

Well, we have an application before us that
the Office of Planning recommends that we set down for
public hearing.

COMMISSIONER HOOD: Madam Chair, I just want
to ask a question. Your concern 1s a concern about
setting this down for a hearing is a design concern I
think that is major. I don't know if my colleagues would
like to elaborate more on that but I'm just wondering
we're now on design. Is it advisable for us to go ahead
and set it down or maybe delay it? I just wanted to open
that up for discussion or is it to that magnitude, I guess?

COMMISSIONER MITTEN: Well, I think perhaps
we could get some guidance from the Office of Planning
on this. I mean what's clear is that -- and any of the
commissioners that don't agree, please weight in, but
I think what's clear from the Office of Planning report
and what's clear from the discussion that we've had is
that we want to see significantly more amenities on this
project and those run the gamut and what I took away from

the Office of Planning report is that they feel that they
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must feel that that is achievable given the tenor of the
discussions that have taken place so far. Otherwise,
they wouldn't be recommending that we set this down.
Would you concur with that, Ms. McCarthy?
MS. McCARTHY: That is very true, Ms. Mitten.
As you know, we had originally planned to set it down
in July. We felt that the design at that point in time
did not meet the threshold. We've worked with the IMF.
The IMF and the developer and the architects have been
very accommodating in resolving some of the issues that
we had raised about the street level experience, about
the blank wall on Pennsylvania Avenue, the importance
of retail at the ground level.

We're still working on the horizontality of
the front part of the facade and ways to try to break
up that massing, but I think we felt confident that the
applicant would continue to work with us to refine the
design. It would be useful to us if the commission had
some -- to hear a little bit more from the commission
where those same directions that we expressed in our
report, the hesitations that you had on design, were there
any other issues that you wanted us to work with the
applicant on? Something that would be useful for both
the applicant to hear today and for us so that we could

feel that when we came to the public hearing we were going
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in the same direction that the commission was thinking
about.

COMMISSIONER MITTEN: Let me just ask you
to go back to the most immediate point which is did you
understand the sort of scope of what I was trying to
articulate about the design? It wasn't limited to the
first floor kind of experience, but it's a little more
global than that, if I can use that term.

MS. McCARTHY: Yes. I think our concerns
were more than Jjust the first floor concerns as well.

COMMISSIONER MITTEN: I think I should
probably let Mr. Hood speak for himself, but I really
think that the issue of security, particularly now and
as it relates to -- I mean I can say this as somebody
who lives within a few blocks of the White House. This
has the potential to have a significant impact on the
welfare of people that live nearby and people that work
nearby. So I think that is something that needs to be
fleshed out in greater detail.

Can some of the other commissioners give
guidance about the type of amenities, the extent that
you think the amenity package needs to be enhanced to
give direction to the applicant. Mr. May.

COMMISSIONER MAY: Well, in terms of the

design, I think the points that were made in the report
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are the right ones, acknowledging the comments that have
already been made to embellish that. I have to say that
looking from the original submission to the second
submission, I don't see that there was a lot of change
to address the issues that were raised and it seems like
there are some moves and some steps to try to address
the issues that OP had originally raised. But they're
not very big steps and it does have, I guess, particularly
when it comes to the treatment of that meeting room on
Pennsylvania, that that's being held out as a potential
amenity or benefit to the neighborhood.

There are significant questions about
whether it will actually functionally be true and then
so it's not only there staring you in the face, it's not
doing what it was supposed to do for the neighborhood,
or at least there's that potential. So it seems that
there is a lot of potential to more artfully incorporate
that particular feature into the building. I see over
there different plans. You have new plans.

MS. McCARTHY: I was going to say if the plans
that you had in your packet or that I have a copy of from
the packet are the most recent ones. They're dated July
3rd and the plans that we have, which were July 17th,
are a further refinement. Do you not have the July 17th?

COMMISSIONER MAY: I have July 3rd. Anybody
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else get July 17th?

COMMISSIONER MITTEN: July 3rd.

MR. BASTIDA: The Office of Zoning did not
receive any plans dated July 17th.

MR. BUFFO: So perhaps progress has already
been made and some of what we're saying is moved at this
point. We're giving you a sense of direction, which
I think you're getting.

MS. McCARTHY: Right.

COMMISSIONER MITTEN: I think another thing
that I would want to see is -- and I know that there's
discussions with the community about establishing a
foundation and the foundation would then do certain
things. It's really, as my experience now has proven
tome, it's really better if the conditions are —- instead
of, for instance, giving money to a foundation who would
then spend it on a park, if the applicant has to spend
the money on the park directly because they can be held
accountable by the Zoning Administrator for accomplishing
what everybody expects to have accomplished instead of
having, if you will, a middle man.

I'm not saying that money to a community
foundation is not appropriate, but given that we can
identify the end product we're trying to achieve, let's

just have the applicant be held accountable for producing
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the end product, whatever that might be. I think that
would be more helpful.

Does that give you a little bit more detail?

MS. McCARTHY: Yes, that's wvery useful.
Thank you, Madam Chair.

COMMISSIONER MITTEN: Thank you.

COMMISSIONER HOOD: Madam Chair, can I just
restate. One of the concerns that I had about setting
this down and not necessarily reflective to just this
case, once before I thought we could take care of the
most burning issues at the hearing and what we created
was actually a mess. So that was just my reason for
raising that. But if Office of Planning and all the
parties interested feel that we can make some go-ahead,
I would then move to set down 01-13C for hearing.

COMMISSIONER MITTEN: We have a motion to
set this case down for public hearing. 1Is there a second?

COMMISSIONER HANNAHAM: Second.

COMMISSIONER MITTEN: Any further
discussion? We have a motion and a second to set down
Zzoning Commission Case No. 01-13C for a public hearing.
All those in favor, please say aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please

say no. Mr. Bastida.
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MR. BASTIDA: The staff would record the vote
five to zero, Mr. Parsons is voting on the affirmative
by proxy, Ms. Mitten moving and Mr. Hannaham seconding,
Mr. Hood and Mr. May voting on the affirmative, Mr. Parsons
voting on the affirmative by proxy.

COMMISSIONER MITTEN: Could you just repeat
that? I'm sorry. Could you just repeat that?

MR. BASTIDA: Ms. Mitten moving it.

COMMISSIONER MITTEN: No, sir. That was Mr.
Hood.

MR. BASTIDA: Okay. I'm sorry.

COMMISSIONER MITTEN: And then Mr. Hannaham
second.

MR. BASTIDA: To clarify, the vote five to
zero, Mr. Hood moving and Mr. Hannaham seconding, Ms.
Mitten, Mr. May and Mr. Parsons voting on the affirmative.

Thank you.

COMMISSIONER MITTEN: Thank you, Mr.
Bastida.

Mr. Hood did point out that we're easily
confused, so we understand how you could make that
mistake.

The third item under hearing action is Zoning
Commission Case No. 01-15MA, the rezoning as it relates

to the site for the Tivoli Theater. Before we turn to
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the Office of Planning, we need to waive the rules to
accept the Office of Planning report. Is there any
objection?

COMMISSIONER HOOD: No objection.

COMMISSIONER MITTEN: By consensus, we waive
the rules and accept the Office of Planning report.

Please proceed, Mr. Cochran.

MR. COCHRAN: For the record, my name is
Steven Cochran with the Office of Planning.

This is an application for a rezoning of a
portion, a fairly substantial portion, of Square 2847.
Rather than giving the streets that bound it, I think
most of you know it. It is the square in Columbia Heights
that includes the Tivoli Theater. It would not, however,
be a part of this rezoning application. It is the vacant
land around the Tivoli Theater that's subject to this
rezoning request.

The request is for rezoning from the current
R-4 zoning to a proposed C-3-A zoning. The remapping
request i1s consistent with public policy. The report
which I will assume that you've had an opportunity to
read cites many instances of public policy within the
comprehensive plan, within the Redevelopment Land Agency,
etcetera, with which this remapping is consistent.

The Office of Planning is recommending that
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this be set down for repmapping hearing, but we have one
concern. The C-3-A zoning per se is not completely
consistent with the generalized land use map. I believe
that there may have been a problem with the applicants
having used the previous version of the land use map as
opposed to the one that was published this year and dated
February 2001. The pervious map had shown the area as
the applicant states as falling within the moderate
density residential land use category with a narrow strip
of the property along Park Road falling within local
public facilities land use category.

The new zoning map explicitly shows it as
striped zoning for medium density commercial and medium
density residential. Therefore, the Office of Planning
and the applicant have already been in discussions and
are generally agreed that it would be appropriate to look
at this square as having a combination of C-3-A zoning
and a residential zone, probably R-5-B.

So the Office of Planning's recommendation
is that this be set down for hearing, that the C-3-A zoning
for the parcels in Square 3827 that are proposed for retail
and commercial redevelopment be considered for C-3-A
zoning. These parcels would generally be along Park
Road, 14th Street, and the western edge of Monroe Street

and the southern edge of Holmead Place which borders it
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on the east.

But then we recommend residential rezoning
from R-4 to R-5-B for the portion of the site that is
actually being proposed for residential redevelopment.

These would be the parcels facing the central and eastern

portions of Monroe Street and the northern edge of Holmead

Place.

COMMISSIONER MITTEN: Thank you, Mr.
Cochran. Let me just ask you. Would you be —-- maybe
I'll go to Mr. Bastida first. If we advertise for

rezoning from R-4 to C-3-A and then we decide to take
the Office of Planning's advice and have a residential
zone on the eastern portion of the site, would we have
to re-advertise that? Is Mr. Bastida there?

MR. FORSBURG: No, Mr. Bastida stepped away.

MR. COCHRAN: I've had discussions on this
and it's my understanding that we would not need to
re-advertise it because it is a less intensive zone than
what is being suggested for advertising now by the
applicant.

COMMISSIONER MITTEN: Would it be possible,
just because we often run into -- we ran into this recently
where the community doesn't fully appreciate what is under
consideration. Would it be possible, notwithstanding

what you said about the re-advertisement, that we could
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advertise alternative language so the community would
know that we're already thinking about having a
residential zone there rather than all of them perhaps
come forward with those concerns.

MR. COCHRAN: 1I've already had discussions
with the chair of the ANC and some members of the ANC
who were at another meeting, so they're aware of it and
obviously the Office of Planning can't do the advertising,
but we'd be happy to help circulate whatever kind of
language you think is appropriate.

COMMISSIONER MITTEN: Great. So you could
help us formulate the alternative language.

MR. COCHRAN: Sure.

COMMISSIONER MITTEN: Great. Thanks.

Any questions or comments for the Office of
Planning?

COMMISSIONER MAY: I have a question. The
way the zoning is being remapped, it seems to be an anomaly
compared to the rest of the map where the division between
the commercial and the residential seems to fall in the
middle of the street as opposed to —-- I mean pushing the
whole Dblock out into the neighborhood 1like that so
everyone is facing the commercial.

MR. COCHRAN: This 1is also related to

requested alley closing. Let me see what page that's
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on. It's described in here, but basically there's an
existing alley that goes north/south to the east side
of the Tivoli Theater. The applicant is asking to close
the alley and build a private alley that would go on the
western portion of the site just in from 14th Street,
it would go north/south. The alley would then divide
the proposed residential development that faces Monroe
Street from the commercial development, mostly the Giant
food store, that would face south onto Park Road and then
the other access point for the alley would be on the
eastern side of the residential development over towards
Holmead Place.

So we have discussed with the applicant that
we're prepared to give our comments on the alley closing
as soon as we're clearer about the type of zoning that
will ultimately be advertised and with which the applicant
would feel happy for this case. The private alley would
remain open in the sense that it would not be gated.
That would be our recommendation. And the parking spaces
in the alley would mostly be assigned to the residential
units to the north.

So I understand that there is an historical
reluctance to divide a square in the middle when it comes
to zoning, but there would be a clear demarcation point

with this new private alley. I hope that answered it.
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COMMISSIONER MAY: It certainly sheds more
light on it. I guess my question is when you follow
the commercial zoned up 14th Street, is the line between
the commercial and the residential falls mid-block on
either side and then what we wind up with here is -- I
mean the concern that you raise about Monroe Street with
the residential portion of the development essentially
facing other residential. I mean that's what you wind
up with and that's the desired effect. We don't have
the same on Holmead Place, and I'm wondering if you're
concerned with regard to that area would be the same.

MR. COCHRAN: Were this not a square that
has almost 20 years of redevelopment proposal history,
we might be more concerned about that. But given that,
we certainly would not want a new development of a food
store, which is very important to this community, to be
already something that would be inconsistent with the
zoning. We would prefer to see Park and the southeastern
section of the square, which would be the southwestern
face of Holmead Place, be commercial so that the new food
store could actually be a conforming structure after the
rezoning.

COMMISSIONER MITTEN: Any other questions
or comments for the Office of Planning?

COMMISSIONER HOOD: Madam Chair, I Jjust
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wanted to ask Mr. Cochran. Unfortunately, this is not
a PUD and I talked about the DOES and the LBOC, but what
I can do is look in the agreement and see that the RLA
has an agreement. One thing I noticed in my readings
after it mentions the first source in the LBOC, it also
mentions proposed remedies if developer fails to meet
the objectives of the affirmative action plan. Is there
any kind of way that we could find out what those remedies
that the RLA implements if those two items are not met?
If you could just find that out for me.

MR. COCHRAN: 1I'd be happy to.

COMMISSIONER HOOD: Thank you, sir.

COMMISSIONER MITTEN: And just for
clarification, you mean as that relates to cases in which
we would have a DOES agreement and so on as an amenity.

COMMISSIONER HOOD: Thank you, Madam Chair,
for clarifying that. Yes.

COMMISSIONER MITTEN: Okay. Great.
That's a good idea. Any other comments or questions?

We having Zoning Commission Case No. 01-15MA
before us for hearing action. Can I get a motion to set
this down?

COMMISSIONER MAY: So moved.

COMMISSIONER HOOD: Second.

COMMISSIONER MITTEN: Any other discussion?
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COMMISSIONER PARSONS: Madam Chair, I want
to make sure I understand the intent of the motion. Is
it to simply set it down as C-3-A or to follow the
recommendation of the Office of Planning?

COMMISSIONER MITTEN: i'm glad that you
asked that question. My preference would be to -- were
you here when I was asking about advertising alternative
language?

COMMISSIONER PARSONS: Physically but not
mentally.

COMMISSIONER MITTEN: Okay.

COMMISSIONER PARSONS: I was unpacking. It
would seem to me that would be the appropriate thing to
do rather than to let it evolve out of a hearing and then
find maybe some glitch occurred and we'd have to
re-advertise.

COMMISSIONER MITTEN: Well, we talked about
the need to re-advertise and the conclusion was that at
least where the Office of Planning was now, that the
residential zone that would be proposed would be less
intense than the C-3-A so there wouldn't be the
requirement, but I think what I would prefer would have
alternative language advertised. So I don't know if T
could get Mr. May's concurrence.

Let me do it this way. I move an amendment
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to the motion that would advertise alternative language
as the Office of Planning has agreed to help us flesh
out for residential zoning on the eastern portion of this
site. Can I get a second on the amendment?

COMMISSIONER MAY: Second.

COMMISSIONER MITTEN: We have a motion and
a second on the amendment. Any further discussion on
the amendment?

MR. COCHRAN: Madam Chair, point of
clarification. Would you feel comfortable having that
residential zoning facing Monroe for the residential
development proposed to face Monroe Street? When you
say the eastern portion of the site, that's not exactly
what we had intended.

COMMISSIONER MITTEN: Whatever you're
recommending.

MR. COCHRAN: Thank you.

COMMISSIONER MITTEN: We're voting on the
amendment now. You don't get to vote.

MR. COCHRAN: No, no. I'm hoping that
language 1is true for the future, whatever we are
recommending.

COMMISSIONER MITTEN: All right. We're
going to vote on the amendment. It would amend Mr. May's

motion that we would set down this case for public hearing
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with alternative language to that originally proposed,
which would include the recommended language from the
Office of Planning for some portion of the eastern part
of the site to be rezoned to a higher residential zone
than currently exists. All those in favor of the
amendment, please say aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please
say no. You want to record that vote?

MR. BASTIDA: Yes. The staff will record
the vote of five to zero, Ms. Mitten moving and Mr. Parsons
seconding, Mr. May, Mr. Hood and Mr. Hannaham voting on
the affirmative.

COMMISSIONER MITTEN: All right. Now we're
back to the main motion which has now been amended that
we would set this case down for public hearing with the
two alternative advertisements as to the language. Any
further discussion of the main motion? All those in
favor, please say aye.

(Ayes)

COMMISSIONER MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff will record the main
vote to set it down moved by Mr. May, seconded by Mr.

Hood, voted on the affirmative by Ms. Mitten, Mr. Parsons
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and Mr. Hannaham.

COMMISSIONER MITTEN: Thank you, and I would
like the record to reflect that Mr. Parsons is now among
us, both physically and mentally.

COMMISSIONER MITTEN: We're going to have
to have another modification to the agenda and the reason
for this is because we have Mr. Franklin here with us
this afternoon. He's in the back room, and he has to
leave. So the original order was to put the cases for
final action that Mr. Franklin would hear to the end and
now, given the time constraints, we're going to reorder
that, but don't leave just yet because we're going to
do proposed action on one case first.

So the new order will be the combined lot
provisions will be first, Albemarle Associates will be
second, EEF will be third, Bryan School will be fourth,
the additions to one family dwellings and flats will be
fifth, the text amendment related to the Woodies PUD will
be sixth and before we let Mr. May go, we will take up
the proposed modification for the Human Rights Campaign
at 1616 Rhode Island and Jjust so that their
representatives know how we changed the order of the
agenda is we have under proposed action action on the
modification request and then we have on the consent

calendar, we'll take up the extension of the existing
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PUD.

So what we have as it relates to the proposed
modification is we basically have a request to defer
action on the modification because the applicant has
determined that they are unable to go forward with that
application because of the increased cost of the
development. I have to say I'm disappointed that the
Human Rights Campaign Headgquarters won't be developed
on that site. I thought the design was terrific. With
a few perhaps small modifications, everyone could have
been satisfied about it and it would just have been an
ideal location for the headquarters. So we're sorry that
you can't, but we hope you'll continue to look and somehow
get that design in place. It was terrific.

So I guess we can do by consensus —-- can we
do by consensus to defer action on the modification?

MR. BASTIDA: You are correct, Madam
Chairman.

COMMISSIONER MITTEN: Any objection to
deferring action on the proposed modification for the
PUD for 1616 Rhode Island Avenue? No objection, so that
will be deferred.

Mr. May, if you wouldn't mind calling in Mr.
Franklin. Thank you.

(Off the record.)
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(On the record.)

COMMISSIONER MITTEN: Let the record reflect
that Mr. Franklin is now with us, and the first case we'll
take up under final action is Zoning Commission Case No.
00-30TA. Mr. Bastida.

MR. BASTIDA: Yes, Madam Chairman. The
staff has a preliminary matter regarding this case. At
approximately 1:23 p.m. this afternoon, the Down Town
Housing -- Committee has filed comments on the proposed
action that you are about to take. Would you like to
extend the time for comments to receive this new report
that was just filed?

COMMISSIONER MITTEN: Could I ask you, Mr.
Bastida, 1f you have reviewed the substance of the
document.

MR. BASTIDA: Yes, I have.

COMMISSIONER MITTEN: And do you think that
there's any new information in the document that would
warrant us taking the time now to try and digest it?

MR. BASTIDA: In my opinion, the points made
by Down Town Housing -- Committee has been discussed by
the Commission, either at the hearing or with the Office
of Planning report.

COMMISSIONER MITTEN: Thank you. Is there

anyone who would like to move to reopen the record? Okay,
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thank you, Mr. Bastida. Anything else before we
proceed?

MR. BASTIDA: Excuse me, Madam Chairman.

COMMISSIONER MITTEN: Do we need to have an
overt vote?

MR. BASTIDA: No, but you were silent so the
Commission decided not to reopen the record.

COMMISSIONER MITTEN: Right.

MR. BASTIDA: Okay. Thank you. Just to
clarify that.

The staff has provided you the combined lot
development regarding the escrow provision and requests
the Commission to take an action, a final action on that
matter.

COMMISSIONER MITTEN: Thank you. I might
just say for the benefit of the Commission that we were
given two alternative proposals and, for the ease of
discussing and Mr. Bergstein is going to guide us through
this, we will use Attachment 2 which is the version that
the Office of the Corporation Counsel prepared, and it
calls out to us any differences, any substantive
differences, between what the Corporation Counsel is
proposing and what the stakeholders have proposed. Is
that a fair representation, Mr. Bergstein?

MR. BERGSTEIN: Yes, it 1is. I've also
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received from OP just now a sort of a marked up version
of my revision that seems mostly to correct numbering
errors that I made and some other conforming language.
But I also noted that there's a different way of
characterizing the actual formula itself and another
provision at the end that seems slightly different. So
it may be that as I go through this, if I miss some of
the matters that OP was trying to bring to my attention
through this mark up, maybe they might chime in because
we've been working with a number of different documents
to try to reach at least this point.

COMMISSIONER MITTEN: Okay.

MR. BERGSTEIN: So with that said, if you're
all working off of what's Attachment 2, I'll try to go
through what seemed to be the changes from the original
proposed rules and the areas of policy qguestions that
were raised by OP and the stakeholders that I haven't
actually added into this language but which legally you
could do and then it's a matter of whether or not you
want to do or not. That would be the guidance that we
would seek from you in terms of what would be your final
action.

I just want to point out that on the first
page there is an amendment to 1706.13 which is the

provision that establishes that in the combined 1lot
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development involving residential wuses, that the
certificate of the occupancy has to be issued to the
receiving lot for the residential use before the sending
lot can get its certificate of occupancy, and it's that
provision that the escrow agreement is meant to be an
option to. And so this did not appear in the original
proposed because in the original proposed the escrow at
least seemed to be a mandatory requirement to be done
as part of the combined lot development covenant and not,
in essence, an election that could be made in order to
go forward with development of the non-residential uses
on the commercial lot.

So that provision, 1706.13 has now been
amended to make it clear that either the sending lot can
wait for the receiving lot to receive its C of O or the
escrow could be established as would later be described.

So I just wanted to point out that that's one of the
major changes in the final that is very specific that
the escrow is now an option that can be chosen at the
discretion of the participants in the combined 1lot
development.

COMMISSIONER MITTEN: Okay. Before you go
on, I just want to make sure. Is that the understanding
of all the commissioners, too? Okay. We're with you.

MR. BERGSTEIN: Okay. The next issue is on
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page three and begins on line four. There's always been
a provision in both the combined lot rules and in the
TDR rule 1709 in essence that a building constructed or
under construction before January 18, 1991 would not be
eligible to take part in a linkage project or in the
transfer of bonus density. It had at least been
represented to me through the comments I received that
there at least was some confusion about whether or not
the flip side was therefore true that a building
constructed after that date, after January 18, 1991, would
in fact be eligible to participate in a linkage project
and in order to indicate that that was true, I at least
phrased it in the affirmative, that a building constructed
after that date would be eligible to participate in a
combined lot development, either as the sending or
receiving lot.

I did that premised upon what I thought would
be the logic of what was written there, but I just wanted
to alert you to that and if you believe that that is in
fact not the intent of the original language, then you

should not add the language that I proposed to you.

COMMISSIONER MITTEN: Perhaps I'll ask the
two commissioners that were here when the DD was

originally approved. Do you recall that that was the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

intent, that a building that would be built after January
of '91 but wouldn't have been used in the combined lot
development but exceeded its residential requirement or
actually its requirement for whatever preferred use, that
it would then perhaps in the future be eligible to be
used in a combined lot development. Is that the
understanding?

COMMISSIONER FRANKLIN: Madam Chair, there
was only one commissioner present at that time, but he's
got the weight of two.

MS. PRICE: He doesn't recall.

COMMISSIONER MITTEN: Okay. Then we'll
just take it up as is that the intent that we want to
convey, that there could be up to a certain point in time
sort of a retroactive linkage?

COMMISSIONER FRANKLIN: I'd like to hear
from the Office of Planning as to what the implications
of that might be because my instinct is that we're talking
about trying to stimulate new development through this
change in the regqulations and not necessarily create a
windfall for existing projects. But I may not fully
understand the implications.

COMMISSIONER MITTEN: Ms. McCarthy, would
you like to address that?

MS. McCARTHY: Well, I just checked briefly
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with the author, who said that he thought that Mr.
Bergstein was correct, but I think that Mr. Franklin's
correct, too, that the idea was that the Zoning Commission
did not want to consider any projects that had been
achieved before the time that the DD was officially
adopted as any residential that had been generated before
that time as qualifying. And so I was trying to remember
what residential projects within the DDD boundaries have
been done since that time, and I believe they would only
be the Pennsylvania Avenue Development Corporation
projects with the exception of possibly some really small
rehabs north of Massachusetts Avenue.

So I guess it would be the Commission's
determination then about those projects. One could argue
you would want to exclude those projects because they
already had received special consideration in terms of
subsidy by the Pennsylvania  Avenue Development
Corporation and so, therefore, there was no reason to
grant them the provisions in terms of combined lot. If
the Commission would like, we'd be happy to look up the
dates for those projects if you wish to exclude them or
you could simply date that as a current date because there
are no projects that have begun, to my knowledge, and

I look to Charlie and Nate because they would also know.
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Or if you dated it, say, a year ago to make
sure that we didn't exclude any projects that are
currently under consideration. But I know, for example,
Avalon Bay 1is the project that I can think of that is
closest to moving forward and that is having the ground
breaking in a couple of weeks. So if you do it by what
has received a certificate of occupancy, as far as I know,
there are no projects since 1991 except for the
condominization of the Pennsylvania, the construction
of the Lansburgh and the construction of at least a portion
of the -- no, I guess all of Market Square East and West.

COMMISSIONER MITTEN: Let me be sure that
you I understand something that you just said. Are you
saying that Avalon Bay is going forward and they're not
linked up with someone? Is that what you just said?

MS. McCARTHY: That's correct.

COMMISSIONER MITTEN: And just
philosophically, isn't the idea of combined 1lot
development 1n its sort of most basic form to leverage
residential development with commercial development?

MS. McCARTHY: That is correct, but the
Avalon bay case is one in which Avalon Bay from the very
beginning before they even began their project came to
see us and said that they interpreted the regulations

-— and this is why we had proposed that 1708.6, I think
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was the section -- to make this even more explicit, but
Avalon Bay had met with the Office of Planning and with
the Zoning Administrator to say it was their
interpretation that were they to move forward on housing,
even though they had not been able to find a combined
lot partner, that they would be eligible to combine that
residential density with a commercial partner when they
found it, and the Zoning Administrator's Office and the
Office of Planning looked through the regulations and
could find nothing that would render that interpretation
as inconsistent with the regulations.

Avalon Bay was extremely explicit that,
although as a REIT, they had the ability to finance up
front. They could not make their pro forma work unless
they were able at some point before they delivered the
last of their units to do a combined lot, but they were
satisfied that they had sufficient nibbles and sufficient
positive expressions of interest from commercial
developers that they were willing to go forward and, of
course, since the Office of Planning was very interested
in seeing residential development go forward, we were
highly supportive of that and grateful to them for taking
the risk.

COMMISSIONER MITTEN: Okay. Well, I would

be very interested in either you guiding us to change
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this date so that we would exclude those projects that
you mentioned because I think vyou're exactly right.
They've already sort of —— whatever compensation was made
in order to give the incentive for the residential
development, it's done and that would be
counterproductive to allow the PADC developments to be
used for linkage projects.

So either to <call out those projects
individually or to have a new date. I would be very
interested in that, and I wouldn't suggest that we need
to hold this up but just that we would put people on notice
that we intend to modify that provision once we get a
recommendation from the Office of Planning as to an
appropriate modification that would exclude certain
projects.

MS. McCARTHY: We'd be happy to work with
the Office of Corporation Counsel on that.

COMMISSIONER FRANKLIN: The intent, I
gather, Madam Chair, would be to make this prospective
in operation.

COMMISSIONER MITTEN: Yes.

COMMISSIONER FRANKLIN: And perhaps the
Office of Planning could consider a rule that does not
apply this new procedure to a structure that has been

completed or occupied prior to the enactment of the
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regulation or something to that effect.

MS. McCARTHY: Sure.

MR. BERGSTEIN: And I think we may also need
some guidance on the set down that the Commission did
the last time this came up. If you remember, there was
a provision which Ms. McCarthy just referred to that in
essence recognized not only the right of existing
buildings to participate in the linkage project but to
create a sort of certification of their eligibility to
do so which could be transferred.

So if you are considering, in essence, not
recognizing that concept, we would have to revisit. I
have not yet provided you with an advertisement of that
set down, but if you're going to revisit this regulation,
I would think you'd want to perhaps revisit the set down
because it may well make that moot, but I just wanted
to bring that to your attention.

The next issue is sort of a small number of
pins on a head issue, but on the same page three beginning
on line 23, there's been a lot of discussion of what the
covenant is supposed to run with. The original zoning
regulations provide that these covenants run with title
and deed. The stakeholders recommended that they run
with a title to such lots. It was our recommendation

that it simply say that it runs with the land because
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after I discussed the matter with our real estate people,
what's what covenants normally run with.

And that was the language I proffered on line
27, that the covenant run with the land in perpetuity
rather than saying it runs with the title or runs with
the deed Dbecause that seems limiting on what the
obligations go to. The obligation here is to forever
reserve on that lot a certain amount of residential FAR
for so long at least as the sending lot is no longer
accounting for that.

So I don't know why it would be limited to
the title or the deed, and so I had recommended a more
expansive language. But that is one of the issues that

has been discussed that the stakeholders brought up.

COMMISSIONER MITTEN: Okay. Maybe I'll
just turn to Ms. McCarthy briefly and say, do you have
any objection to using the language "runs with the land
in perpetuity"?

MS. McCARTHY: I think Mr. Bergstein is
right. That does reflect the terminology that's most
common among the developers, so I think that probably
meets their concerns.

COMMISSIONER MITTEN: Thank you.

Okay. I think we can move on to the next
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point Mr. Bergstein.

MR. BERGSTEIN: The next point appears on
page four beginning at line four. This has to do with
what obligations the owner of the residential lot takes
on or the burdens that are placed on the owner. The
original provision called for the covenant to bind the
owner to, quote, "develop the lot only in accordance with
the residential use requirements of this chapter." The
stakeholder, you'll see beginning at line 11, proposed
language that would have the covenant bind the owners
of such lots to comply with the requirements of this
section 1708.

What I have drafted is what I think those
requirements are. Again, beginning at line five, "To
reserve, design, construct, cause to be occupied, and
maintain in perpetuity an area on site equal to the gross
floor area equivalent of required preferred uses
received." I think that is the requirement that's placed
on the owners of the receiving lot when they accept the
residential FAR from the sending lot, and so it would
be my recommendation to use that language of greater
specificity and when we review such covenants, it allows
us to say to the persons who provide it to us, you need
to state that expressly.

COMMISSIONER MITTEN: Let me again go to Ms.
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McCarthy and say do you think that the language drafted
by Mr. Bergstein in any way departs from the language,
"comply with the requirements of this section 1708"?

MS. McCARTHY: The ones Mr. Bergstein was
just referring to in Subsection v?

COMMISSIONER MITTEN: In Subsection 1iv,
four. On top of page four, first full paragraph.

COMMISSIONER FRANKLIN: Beginning at line
four, Ms. McCarthy.

COMMISSIONER MITTEN: Yes. That's good.
Yes.

MS. McCARTHY: Oh, right, and continuing on
then to Section v below that with the statements of the
specificity.

COMMISSIONER MITTEN: Right. He's trying
to specify —--

MS. McCARTHY: Yes.

COMMISSIONER MITTEN: Do you have any
quarrel with that?

MS. McCARTHY: ©No, I don't.

COMMISSIONER MITTEN: Okay. Let me ask Mr.
Bergstein a question then which is -- and this is more
to perhaps add clarity to the language, and you correct
me if this doesn't. Couldn't we say, "Binds the present

and future owners of the lot receiving FAR to reserve,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

design, construct, cause to be occupied and maintain in
perpetuity the gross floor area of required preferred
uses received" rather than "an area equal to the
equivalent"? Couldn't we just say it right out?

MR. BERGSTEIN: One of the comments that the
stakeholders made is that the area gross floor equivalent
was a term of art, and that's why I put that in. I think
your language does do it but --

COMMISSIONER MITTEN: Where does the term
of art come from?

MR. BERGSTEIN: I don't know, but as we saw
changes being requested in these comments, that notion
of gross floor area equivalent, and I can't remember where
else it appeared --

COMMISSIONER MITTEN: It's also on page
three and I'm sure other places, too.

MR. BERGSTEIN: And so I was trying to get
consistency. If that was the term of what was being
allocated, then I wanted to continue that term and maybe
Ms. McCarthy could better respond to your question because
it's a technical one in terms of from a planning point
of view, what is it that's being reallocated. I tried

to use terminology consistently as I saw it being used.

COMMISSIONER MITTEN: Okay. So let me put
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the question to Ms. McCarthy which is if we said "an area
equal to the gross floor area of required preferred uses
received" and leave out the word "equivalent" basically,
what would we lose? What meaning would we lose?

MS. McCARTHY: I'm trying to think about to
our discussions, the origin of equivalent, of the emphasis
on equivalent, and I think it was a reaction to just the
nomenclature, just the failings of the English language
when we started talking about allocations and
reallocations and equivalents. So I think that Mr.
Bergstein's draft and your suggestion capture that. I
think the basic thing was you were struggling -- when
we came up with equivalent, it was, as Mr. Bergstein said,
something that we were trying to use as a consistent
terminology throughout and in this particular instance,
I don't see a difference.

COMMISSIONER MITTEN: Okay. That's good.
Let's make that modification now. If we could go back
to page there where it's used at least two times because
I really don't like the term because I think we can be
more explicit and clear. This is already quite complex,
so I'll focus on the one in the last paragraph on page
three, but there's another one in paragraph J. I'll just
read the modified wversion.

"Burdens all lots involved in" what I would
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say "the reallocation of gross floor area for specified
uses."

MR. BERGSTEIN: I think that you should say
"required uses" because that --

COMMISSIONER MITTEN: Okay. "For required
uses." Okay. Does that in any way not convey what is
intended?

MS. McCARTHY: One thing we did try very hard
was to make sure that in all instances we were talking
about allocation and not reallocation.

COMMISSIONER MITTEN: Okay. Some day
you'll explain that to me, but we don't have time to talk
about that now. I'll defer to you on that one if we say
allocation. So it would be "burdens all lots involved
in the allocation of gross floor area for required uses."

MR. BERGSTEIN: Maybe "of required uses."

COMMISSIONER MITTEN: Okay. Did we lose
anything, change any meaning?

MS. McCARTHY: No.

COMMISSIONER MITTEN: Okay. So we have
another example where it can be modified and clarified,
and I guess what I would like, rather than go through
this individually is to ask Mr. Bergstein just for the
final version of this to go back and change those instances

where the term equivalent is used and just clarify it
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and remove that word and just say what we mean. All right.

MR. BERGSTEIN: The next change appears on
page four, line 26. I wrote this Subsection N in response
to a concern that Ms. McCarthy brought up at the last
meeting concerning the possible legal consequences of
a release of the escrow funds to somebody other than the
owner of the receiving lot which would have the effect
of the loss of those monies for the receiving lot combined
with a continued obligation, however, to provide for those
residential uses and whether or not there was a legal
issue involved.

I replied by saying that I thought that the
transaction needs to include the District of Columbia
as somebody who has in reliance of the creation of the
escrow did something it otherwise by law would not do
which is to allow the commercial uses on the sending lot
to go forward, notwithstanding the status of the receiving
lot.

What I've tried to do in this provision is
to state those principles and have those principles be
stated in the covenant. That is, the owner of the
receiving lot would acknowledge the fact that the escrow
was created —-- had consented to the creation of the escrow
and that by virtue of other parts of these regulations,

it was entirely possible that that money in the escrow
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might go to somebody other than them but that even if
that happened, their obligation to continue to account
for the residential uses on the receiving lot would remain
in perpetuity.

So I put that in because I thought it would
at least be useful if a legal challenge came up to at
least have that in the covenant. I couldn't guarantee
that that might be the magic bullet, but at least it would
indicate that at the get go the owner of the receiving
lot knew exactly what they were getting into.

COMMISSIONER MITTEN: Mr. Bergstein, I just
want to be clear. Were you talking about Subsection L
on page four just then?

MR. BERGSTEIN: Yes.

COMMISSIONER MITTEN: Okay. Any questions
for Mr. Bergstein on that issue?

COMMISSIONER FRANKLIN: I just have some
minor tweakings of the language that are not substantive.

Do you want to just hold those until we're through with
the substance?

COMMISSIONER MITTEN: Why don't you just put
it in right now.

COMMISSIONER FRANKLIN: 1In line 36 where it
says "the District,”" I think it should say "the District

of Columbia government." Is that okay, Mr. Bergstein?
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MR. BERGSTEIN: That's fine.

COMMISSIONER FRANKLIN: And on line 43 T
would suggest after the word "funds" to add "and any
accrued interest thereon." 1Is that okay?

MR. BERGSTEIN: Yes.

COMMISSIONER FRANKLIN: That's it, Madam
Chair.

COMMISSIONER MITTEN: I would just jump in
and say on line 37 I'd prefer it if it would say instead
of "commercial development, " "non-residential
development."

MR. BERGSTEIN: Yes.

COMMISSIONER FRANKLIN: There's also a typo
in Line 33. There's an Rmissing from declarant, as long
as we're at it.

COMMISSIONER MITTEN: Yes.

MR. BERGSTEIN: Thank you very much.

COMMISSIONER MITTEN: We're ready to go to
page five.

MR. BERGSTEIN: On page five beginning at
line 13, the stakeholders and I believe OP recommend the
deletion of this. This is a provision that would have
required the covenant name the District of Columbia as
a beneficiary and require the owner of the receiving lot

to pay fees and reasonable expenses that are incurred
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by the District in enforcing its right wunder the
declaration. I don't have any strong legal feelings
about that, though in essence the enforcer of that would
be DCRA and they might have their own views about the
issue of that type of a penalty. But I wanted you to
be aware that there was a position taken that that

provision should not appear in the final rule.

COMMISSIONER MITTEN: Let me Jjust ask you
to give us a —— would this just be the District -- I don't
know what means -- but basically asserting their right
to claim the money in escrow after the time period has
expired or is this some other kind of -- when would the
cost be incurred and for what?

MR. BERGSTEIN: This was not a provision that
I drafted. It appeared in the original advertisement.

COMMISSIONER FRANKLIN: Mr. Bergstein, is
your mike on?

MR. BERGSTEIN: Yes. This is a provision
that I didn't draft and it appeared in the original
advertisement and I surmised what it meant, and I could
be wrong, would be if as a result of -- let's say the
receiving lot fails to provide the amount of residential
FAR it's supposed to after it receives its C of O and

would therefore be in violation of the zoning regulations
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in terms of not having the correct amount of uses and
there was a zoning enforcement action to require them
to comply with the FAR allocation that would go to those
uses. ]

I always surmised this in essence would allow
the recovery of some sort of attorney's fees or inspector
fees. I don't know if this was drafted by OP and maybe
they could explain 1if there's some other sort of
enforcement that they had in mind or if the escrow, for
example, was not released as it was supposed to. Any
court proceedings that were required against the escrow
agent or the parties who might refuse to release the escrow
in accordance with these regulations. But I believe that
that's what I saw as being the enforcement and the type
of expenses that would be recovered.

COMMISSIONER MITTEN: Ms. McCarthy, would
you like to lay claim to this?

MS. McCARTHY: I can almost positively state
that this is not language that the Office of Planning
would have come up with, but I think, Mr. Bergstein, isn't
it possible -- remember when you took covenant language
that we used in the covenants for-- was it Buzzard's Point?

and tried to clean up and make all covenant language
in the zoning regulations consistent? Isn't it possibly

where this language came from?
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MR. BERGSTEIN: I guess 1it's a failure of
memory here because I don't think that was there because
actually when I saw this provision, I thought that's an
interesting provision. But it's not something that came
from me and it's not something that -- I think the board
could redact this provision and not lose a great deal.

You'd probably spend more time trying to enforce this
provision than actually enforcing the covenant. But I
honestly don't recall the origin of this agreement, and
that's why I'm not quite sure exactly what type of
enforcement it's talking about and the specific type of
expenses it goes to.

COMMISSIONER MITTEN: With all that has been
said, I would recommend that we delete the language of
M.

COMMISSIONER FRANKLIN: Do you mean both
sentences, Madam Chair? Just the first sentence, it
seems to me.

COMMISSIONER MITTEN: Good point. The
second sentence.

COMMISSTIONER FRANKLIN: I had a sort of
compromise suggestion in terms of the second sentence
which I instinctively kind of like.

COMMISSIONER MITTEN: Well then, let's hear

it.
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COMMISSIONER FRANKLIN: I just would put the
word "successfully" before the word "enforcing." In
other words if the District is successful in enforcing
its rights, it ought to have its expenses paid. If it
not, it would not. In other words, if a court of law
says the District is correct, it gets its expenses. It
is a very helpful provision.

COMMISSIONER MITTEN: Let me just go back
to Mr. Bergstein for a second. Are there other instances
where we put a burden like this on a property owner to
pay fees Dbasically associated with enforcement of
provisions?

MR. BERGSTEIN: I've never seen it in a TDR
covenant. I've never seen it in a PUD covenant. I don't
believe it's in 1709 and I don't recall that language
appearing 1in any other type of covenant I've ever
reviewed. Normally vyou have an indemnification
provision in the other types of covenants I review, public
space covenants, street closing covenants, easements.
There's either indemnification or you hold the person
harmless or something of that ilk. But I've never seen
a provision that in essence requires the payment of
inspection or enforcement fees.

I would normally actually see something like

that in the regulation of the enforcement agency itself
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rather than in -- it's a very strange case with the Zoning

Commission because it promulgates but doesn't do the

enforcement. There's an entire other agency that does
the enforcement under the Civil Infractions Act. So
there's sort of a dichotomy here. But normally I would

expect to see that type of provision, for example, when
there's an abatement order and the government has to go
in because the owner of the land fails to abate. The
District can get three times its expenses. But that's
something I normally see within the regulation itself
but not something that would go within a covenant. It's
something I would expect to see expressly within a
regulatory enforcement scheme and now within the confines
of a covenant that's sort of related to the actual
regulation.

COMMISSIONER MITTEN: Can I just extrapolate
that point, which is is that because it should be more
even-handed in its application as opposed to being
specifically targeting certain people that would fall
under the requirement where they would have to pay
expenses of the District for enforcement whereas there's
a whole bunch of other who don't? 1Is that why you see
it in a regulatory scheme as opposed to a specific approval
for a specific property?

MR. BERGSTEIN: Yes, and also if this was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78

intended to be limited only to, let's say, the escrow
enforcement, there is no other enforcement scheme like
that and so I wouldn't expect it to be any place else
whereas you're correct that for there to be a consequence
where one type of law breaker has to pay expenses whereas
another one wouldn't, that would be something that would
be unusual and that's why the regulations would do it
so it encompasses all persons within the same category.

COMMISSIONER FRANKLIN: But Madam Chair, we
are requiring -- and I would like Mr. Bergstein's comment
on this -- we're requiring on page two in Subsection F
that a certificate of occupancy for presumably a completed
and occupied development could be revoked under certain
circumstances. Mr. Bergstein, what is the implication
or ramification of revoking a C of O under those
circumstances?

MR. BERGSTEIN: Let me point out that that
provision which has always been in the regulations does

not go to this scenario. It doesn't go to the scenario

COMMISSIONER FRANKLIN: I understand that.

I understand that, but it does have a scenario attached
to it.

MR. BERGSTEIN: Yes. The requirement that

a receiving lot has to be developed first only applies
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to residential but not to other types of uses.

COMMISSIONER FRANKLIN: I understand.

MR. BERGSTEIN: Okay. So what is it?

COMMISSIONER FRANKLIN: The thrust of my
question 1is the revocation of a C of O under such
circumstances strikes me as the equivalent of a nuclear
resource. What does it mean?

MR. BERGSTEIN: Well, it really 1is
consistent with what's in the BOCA code, at least the
local version of it, because if you have a structure and
there are uses in the structure that are not within the
C of O that's been granted to you, that is one ground
for revocation. This is similar to that.

COMMISSIONER FRANKLIN: And then what
happens after revocation?

MR. BERGSTEIN: But then you must cease that
use.

COMMISSIONER FRANKLIN: People have to leave
the building.

MR. BERGSTEIN: Yes. At least 1in this
particular instance, I think you would have perhaps
several C of Os within the same building. So I don't
know if it would be building-wide but if --

COMMISSIONER FRANKLIN: That's what this

says.
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MR. BERGSTEIN: Let me just read it.

COMMISSIONER FRANKLIN: Line 22 to 24 on page
two. The only reason I'm raising this question is that
the expense provision seems to be relatively mild compared
to this very severe sanction.

MR. BERGSTEIN: I think this is one of the
issues with the way that the section is worded because
it speaks of a development sending FAR and a C of O for
that development and it presumes that again there would
be one C of O for the sending lot, and I don't know if
that's even true or not. But it, I think, stands for
the proposition that you are reallocating FAR and if you
don't live up to that reallocation, then some of that
use becomes illegal because that's what you could not
do before.

So I don't even know if you actually change
this, I don't even know if under the normal building code
regulations whether or not uses which were inconsistent
with matter of right zoning could continue if there was
a complete failure to reallocate. But you're right.
It would result -- assuming that there was only one C
of O for that building, it would result in the end of
uses for that building.

The only other alternative is to create or

encourage DCRA to create fines for this. I don't recall.
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There are zoning fines. I don't recall if there's a
specific fine for this type of occurrence or whether or
not this scenario would even be considered a violation
of the zoning regulations. If it were, it's a fairly
mild fine. 1It's, I think, less than 500. So the other
scenario to a revocation remedy is a fine remedy.

COMMISSIONER MITTEN: Let me get a read.
I would be in favor of leaving in the second sentence
with Mr. Franklin's suggested insertion of the word
"successfully." Anybody else have some thoughts so we
can move on? Don't be shy.

COMMISSIONER PARSONS: I should also point
out, I don't see anything in the record -- and I don't
want to go any farther, we've discussed this enough --
why the stakeholders recommended deleting this language.

It's just a statement in here. So we haven't even
discussed why not. So I would say that Mr. Franklin's
recommendation is fine.

COMMISSIONER MITTEN: Right. Okay. You
got that suggestion, Mr. Bergstein?

MR. BERGSTEIN: Yes, I do.

COMMISSIONER MITTEN: Okay. Great.

MR. BERGSTEIN: The issue concerns the very
next section, Subsection N on line 20. The original

proposed rule was that the declaration of covenants could
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not be amended except upon substantial change. I believe
OP now 1is suggesting replacing the substantial change
language with what is the standard for modification of
a TDR covenant in 1709 that there be a finding by the
Commission that the amendment or termination is fully

justified and consistent with the purposes of the chapter.

So the question before you is whether or not
you want before the covenant is changed for there to be
proof of substantial change, which is what you proposed,
or whether or not you want the standard which applies

to TDR covenants to govern, which is OP's recommendation.

COMMISSIONER MITTEN: Anybody have any
thoughts?

COMMISSIONER PARSONS: I don't understand
what he Jjust said. Sorry. You mean there are two

alternative languages here that --

MR. BERGSTEIN: Yes. Originally, the
language that I was provided from OP did not have any
standard at all, did not say "upon substantial change."

It just said that they could request that the covenant
be amended or terminated.

COMMISSTIONER PARSONS: And that's the

language shown in the lower case?
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MR. BERGSTEIN: The language shown in
regular print 1s what's in the proposed. You have
proposed that the covenant could only be changed upon
a showing of substantial change in circumstances. What
OP is recommending now is that instead of having the
parties to the covenant prove that there's been a
substantial change in circumstances, before the covenant
could be amended or talking about, in essence, releasing
or modifying the amount of residential FAR which the
receiving site would have to account for -- that's the
type of modification or amendment we're talking about
-— that that type of modification could be granted by
the Commission upon a finding that the amendment or the
termination of the covenant is fully Jjustified and
consistent with the purposes of this chapter.

That is language that's taken from 1709 which
is for TDR covenants that deals with the transfer bonus
density. So in 1709 this type of covenant could be
modified based upon that standard, although I'd also add,
after a hearing.

COMMISSIONER PARSONS: The reason I'm
questioning, I don't wunderstand what it is you're
proposing. What changes would you make to N?

MR. BERGSTEIN: I would say instead of it

being "terminated upon substantial change," it would be
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"terminated upon a finding by the Zoning Commission that

the amendment or termination is fully Jjustified and

consistent with the purposes of this chapter.”
COMMISSIONER PARSONS: So you take out

"substantial change" and what we're inserting is not here.

MS. McCARTHY: 1In the language in bold face.

In the stakeholders group, the housing advocates had
always expressed concern that if we changed from a
requirement that you can't do a combined lot until the
C of O is issued for the housing, that there could be
at some point in the future people could come back to
the Commission and say, well, I know I promised to put
an additional housing burden on my site but now
circumstances have changed and I'd like to be released
from that covenant and they cited an example in the West

End as a model of where that had been done in the past.

So I think the feeling was that this language
makes explicit the issues that the Commission is supposed
to take into account, that it has to be fully justified
and consistent with the purposes of the DDD and so before
the Commission would agree to modify a covenant, it would
have to demonstrate that that was the case, which I think

was just language that made the housing advocates more
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comfortable with that.

COMMISSIONER FRANKLIN: In truth, the
Commission, if it decides it wants to approve an
amendment, is going to cite the language in either case

and I think this is a distinction without a difference.

COMMISSIONER MITTEN: My recommendation
would be that we have consistent language with the
modification for TDR covenant and I would ask that if
we could -- you say "except that a hearing is required
for TDR covenants." Could we also incorporate that a
hearing would be required because I think we want to convey
that this is not something that we would do without giving
a lot of consideration and airing it because this is —--
I mean the concern is that we're going to somehow de-link
the commercial and residential components in a combined
lot development and then we're going to wimp out on the
residential end. We want to show that it's going to take
a lot to convince us to modify the covenant.

So I would be in favor of using the language
in caps and also requiring a hearing.

COMMISSIONER FRANKLIN: I would endorse
requiring a hearing, Madam Chair.

COMMISSIONER HOOD: I, too, would agree,

Madam Chair.
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COMMISSIONER FRANKLIN: If that's the case,
then I think the language that OP suggests would be
appropriate because it's consistent.

COMMISSIONER MITTEN: Great. I agree.

MR. BERGSTEIN: The next issue 1s on page
six.

MS. McCARTHY: Actually, Mr. Bergstein, you
had asked us to jump in if there were any things in the
memo that we have given to you that maybe should be
considered. That was just the issue under O and,
unfortunately, my copy has 1lines that are numbered
slightly differently from the one the Commission 1is
operating under. Right below the bolded language that
we were just discussing on the declaration of covenants
and the second sentence in that paragraph said, "The
declaration shall also contain a certification by the
Director of the D.C. Office of Planning attesting to"
blah-blah-blah.

We received correspondence from some of the
members of the stakeholders group indicating that they
thought certification was stronger language than was
necessary and that simply a letter from the Office of
Planning stating the three factors that are mentioned
down here would be sufficient and they had also suggested

language which added for #3 whether after the transfer

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

of the combined lots will conform with the maximum and
minimum gross floor area requirements on the lots before
any such transfer. I think that it tries to further
clarify the language, but I"m not sure that that last
thing is necessary.

COMMISSIONER FRANKLIN: What last thing?

MS. McCARTHY: To add on after "gross floor
area requirements,”" to add on "the lots before any such
transfer." It's amatter of whether the Commission feels
that that's clear enough that when it says "to conform
with the minimum and maximum gross floor area
requirements, " that that is what was on the lots before
the transfer took place.

But the major thing that the stakeholders
were concerned about 1s Jjust that this not imply
certification and they were concerned, some of the lawyers
were concerned about legally whether or not Office of
Planning could certify a document or whether that was
only the Office of Corporation Counsel.

COMMISSIONER MITTEN: In this context, Mr.
Bergstein, what is certification?

MR. BERGSTEIN: Certification is a very
loose term that I used to try to create the import of
what was being said. I think statement or letter or

confirmation would be fine. I wasn't looking towards
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a notarized document.

COMMISSIONER MITTEN: You were?

MR. BERGSTEIN: I was not.

COMMISSIONER MITTEN: Great. So how about
we just say a statement, as Mr. Franklin just suggested.
Anybody not like statement in lieu of certification.

COMMISSIONER PARSONS: Statement implies
verbal to me.

COMMISSIONER HOOD: Right. Written
Sstatement.

COMMISSIONER MITTEN: Great. How about the
additional language? I think the additional language
to #3 Jjust helps clarify it a little bit. Okay, Mr.
Bergstein.

MR. BERGSTEIN: Thank you. The next change
or 1issue 1s on page six, line nine. OP and the
stakeholders propose that the only company in which an
escrow could be established would be a title company,
a generally recognized title company. The original rule
making provided that it be a financial institution
recognized to be in good standing in the District of
Columbia or other jurisdiction in which it conducts
business.

What I've done is to the extent that there

would be any ambiguity about whether or not a financial
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institution would include a title company, I've added
that in. But I didn't see, at least I bring to your
attention, whether or not the only type of financial
institution that should be able to create the escrow would
be a title insurance company, and the language of
"recognized to be in good standing" was language that
our office had suggested to you and the language of
"generally recognized" does not have any, at least as
we think of it, any legal significance. So
we are at least bringing to your attention including title
insurance companies while allowing any financial
institution who is authorized by law to establish escrows
to do so.

COMMISSIONER MITTEN: Okay.

MR. BERGSTEIN: And keeping the standard
that it be in "good standing in the District of Columbia
or other jurisdiction" because our finance section was

confident that would have some legal meaning to it.

COMMISSIONER MITTEN: I think that is an
improvement. Any other commissioners?

COMMISSIONER FRANKLIN: I agree, Madam
Chair, but I have a question, Mr. Bergstein. In line
eight where the word "establishes" appears, would you

have any objection if it says "has established"?
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MR. BERGSTEIN: I think that's okay.

COMMISSIONER FRANKLIN: Okay.

MR. BERGSTEIN: I think this is probably a
good point to point out that this is one of the parts
of the rulemaking where the escrow is separately called
out from the covenant but it's part of the covenant itself.

It's an attachment to the covenant. I believe the
stakeholders had recommended that the escrow be seen as
something completely separate from the covenant. That
is you would put in the combined lot development covenant
when you had that deal in place, but you wouldn't actually
fund the escrow until before the building permit for the
sending lot was about to be issued.

I believe it's OP's position that they wanted
the escrow to be part of the covenant and that, in essence,
the election to use the escrow process would be made at
the time that the covenant was filed with the Zoning
Administrator, and I think that is a choice that's before
you. You could do it separately, but the covenant would,
in essence, be completely different from the escrow.
Since it would be filed first, it would not refer to the
escrow unless it was later amended and then I guess the
escrow would be created.

It's not clear to me from the stakeholders'

language whether or not the escrow would be recorded in
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the land records as a separate document or what have you.
So I believe OP's recommendation is that the escrow be
part and parcel of the covenant.

COMMISSIONER MITTEN: Just a moment. Ms.
McCarthy, 1is that your position?

MS. McCARTHY: Yes, and, in fact, the
comments that we got this week end from the stakeholders
group indicated that they agreed as well that the escrow
should be funded on the same date as the transfer
instrument or covenant as the same day it's filed with
the Zoning Administrator and recorded.

COMMISSIONER MITTEN: Okay. So we're done
with that. Right? Before you go on, at line 23 it says
"Filed in accordance with 1708J." I think it's supposed
to be 1708.1J.

MR. BERGSTEIN: There are, unfortunately,
other numbering errors which OP has been kind enough to
point out to me and we'll fix.

COMMISSIONER MITTEN: Okay. Great.

MR. BERGSTEIN: The next change was that
originally the amount of the funding was to be certified
by OP in the proposed rule. OP's recommendation was that
it be certified by the financial institution itself, and
there's no legal issue there and that was OP's

recommendation.
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COMMISSIONER MITTEN: So you said there's
no legal issue there.

MR. BERGSTEIN: Not at all.

COMMISSIONER MITTEN: Okay. Any objection
by the Commissioners? No. Okay. Next.

MR. BERGSTEIN: The next issue relates to
the actual release o0f the escrow. There's two
circumstances in which the escrow is released. It's
released to the owner of the receiving lot if there's
a certification that 50 percent of the construction of
the residential building has been completed. The issue
that's raised is who should make that certification.
Originally, I believe it was the Zoning Administrator.

The recommendation from OP is that it be the
project architect making the certification to the Zoning
Administrator and to the financial institution, and that
would allow the release of the escrow to the owner of
the receiving lot.

I also took out -- I think we had this
discussion Dbefore. Originally, there were two
circumstances that would allow release. One, that the
building permit had been issued and two, that the project
had reached 50 percent completion, and I think the
discussion was that it certainly should not reach 50

percent completion without a building permit. So I
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simply took out but the issue here is whether or not the
Zoning Administrator makes that certification or the
project architect makes that certification to the Zoning
Administrator and the escrow agent who would then release
it.

COMMISSIONER MITTEN: I would think that the
project architect would be in the best position to make
the certification. Anybody else have a thought about
that? The Zoning Administrator probably doesn't have
the capacity to evaluate that.

COMMISSIONER FRANKLIN: I agree, Madam
Chair. I had a couple of other comments.

COMMISSIONER MITTEN: Sure. We'll
substitute then "as certified Dby the project
architect/engineer" or just "project architect™?

COMMISSIONER FRANKLIN: Typically, the
architect is the one who's able to certify completion.

COMMISSIONER MITTEN: Project architect.
go ahead, Mr. Franklin.

COMMISSIONER FRANKLIN: Mr. Bergstein, in
line 18, the word "dispersed" should be "disbursed."
You can disperse a crowd but you disburse money.

COMMISSIONER MITTEN: That's good.

COMMISSIONER FRANKLIN: The other question

is are we talking about 50 percent of the construction
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of the entire project which may be a mixed use project
in which the residential uses are not completed, or are
we talking about 50 percent of the construction of the
residential uses in the project or 50 percent of the
additional residential wuses 1in the project? My
preference would be to say "upon completion of 50 percent
of the construction of the residential uses in the
project."

MR. BERGSTEIN: I agree with you that there's
an ambiguity and I think you accurately indicated the
three options that you have before you.

COMMISSIONER MITTEN: I would support the
option Mr. Franklin recommended.

Did you have another point on that section,
Mr. Franklin?

COMMISSIONER FRANKLIN: No.

MR. BERGSTEIN: Next 1s an error that
actually OP pointed out in their draft to me today
beginning at line 31 and this is when there would be a
release to some other -- the Housing Trust Fund. It
actually says that "Upon certification by the Zoning
Administrator that a C of O for the residential project
has not been issued within five years" and it actually
should go back to that language, upon certification that

50 percent of the residential wuses have not been
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constructed.

So that actually is an error that I want to
point out to you in what I provided to you. It should
not reference the C of O. It should reference the failure
to construct 50 percent of the residential uses at line
32. So I just wanted you to be aware of that.

The other part that I added in here begins
at line 39 because I was concerned about the possibility
of an impossibility that what would happen if the Housing
Production Trust Fund was no longer in existence at the
time or what 1if the Housing Production Trust Fund
indicated to the escrow agent that they had no intention
of dedicating that money to the sub area. What's the
escrow agent supposed to do? I've added language
that indicates that he escrow agent would, in essence,
inform the Zoning Commission and would follow the
directions of the Zoning Commission as to what should
happen to the money.

CHAIRPERSON MITTEN: Very good. I think
that's a good addition.

MS. McCARTHY: Could I just add a slight
modification of what Mr. Bergstein suggested. I think
what we were talking about with regard to B was "Upon
receipt of certification by the Zoning Administrator that

a certificate of occupancy for the residential -- or that
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50 percent completion has not occurred within five years
after the date of the execution of the transfer covenant
because whether or not the non-residential sending site
goes forward and gets their certificate of occupancy,
the covenant is executed, the obligation is provided on
the receiving side and the obligation is within five years
after the execution of the covenant, they are to have
constructed the housing.

So I think it's more germane to do it that
way and, instead of the C of O for the residential project,
it should just be the 50 percent point because that's
the point in which the money would be released. I think
that's actually what vyou were talking about, Alan.
Right?

MR. BERGSTEIN: Well, we need to have both
concepts in there. It's just not that the C of O has
not been issued within -- well, it actually only goes
to the C of O not being issued as opposed to the question
of whether or not the building has achieved or the
residential uses have achieved 50 percent construction
from something, and the question is what is the thing
that's going to trigger the reaching of the 50 percent?

Is it from the date that the C of O is issued or is it
the date that the instrument is filed?

And the recommendation that's now before you
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is that you actually start earlier, that the time starts
ticking earlier, not from the issuance from the C of O
but from the actual C of O from the sending lot but from
the time that the combined lot development is recorded
which, of course, would precede that.

CHAIRPERSON MITTEN: I just to be sure we've
got it. The concept 1is not the project getting a
certificate of occupancy for the residential portion.
It's achieving 50 percent completion for the residential
portion and then it's within five years so the issue is
then when does that start?

MR. BERGSTEIN: Is that correct, Ms.
McCarthy?

MS. McCARTHY: Right. That's correct. The
first C of O should be jettisoned in favor of 50 percent
completion and the second mention of C of O in that
sentence should instead go back to the language you're
suggesting below, Mr. Bergstein, of within five years
of the date of the recording of the instrument that's
in the bold note section Dbelow this paragraph and
underlined.

MR. BERGSTEIN: What Ms. McCarthy is saying
is correct. The first reference to C of O in B which
appears in line 32 really should be a reference to the

fact that 50 percent of the residential uses have not
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been constructed and it has to be constructed within five
years from the date of the filing of the combined lot
development covenant.

CHAIRPERSON MITTEN: So really there's
nothing to do with the C of 0. Anybody's C of O. Right?

MR. BERGSTEIN: Under the proposed change.

Yes.

COMMISSIONER MITTEN: Yes. Okay. So do
the Commissioners concur with those changes? Okay.
Very good.

MS. McCARTHY: And then the Down Town Housing
Now had expressed concern about the language that's in
italics at the end of that same paragraph, recognizing
that what it was attempting to do was to deal with the
fact that perhaps all of the potential housing sites in
that housing priority area have been already completed
to give the Zoning Commission the flexibility to approve
that to be moved to another section of the Down Town
Development District and the fear that Down Town Housing
Now expressed was that that language which simply said
that the escrow agent should advise the Commission if
the funds can't be released in accordance with this
provision and shall release the funds as Commission may
direct was possibly too broad and that maybe the

Commission wanted to be more specific that it was simply
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relating to which housing priority area of the DDD those
funds could be disbursed in reference to.

COMMISSIONER MITTEN: I didn't follow what
you just said in terms of the concern. I mean it seems
like it's somewhat broad and that we don't know where
we might direct the money to go. Are you saying they're
trying to narrow the scope of where we might redirect
the money?

MS. McCARTHY: No. I think their concern
was that the language was unnecessarily broad and that
one could interpret that as meaning the escrow agent could
advise the Commission if the funds for whatever reason
can't be released in accordance with that provision and
in that case could release the funds as the Commission
could direct without necessarily it being tied to the
provision of housing within the DDD. Would
the Down Town Housing Now like to nod if I've correctly
interpreted their position?

CHAIRPERSON MITTEN: I mean I suppose that's
a possibility but I mean the whole -- I mean I don't
know what the composition of the Commission might be like
at this point in time, but there's so much here that says
that we want to direct this to the DD, that we want to
direct this to the same housing priority area. I mean

I don't really see that as a logical outcome that the
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Zoning Commission would just go, you know, send it some
place totally unrelated to the DD. I just don't see that
as likely.

COMMISSIONER FRANKLIN: Perhaps one way of
getting comfort to the comments would be to add at the
very end on line 42 after the word "direct," "consistent
with the purposes of this chapter.”

CHAIRPERSON MITTEN: Excellent.

One more, Mr. Bergstein.

MR. BERGSTEIN: This is actually the last
one. On line nine, page eight the next question is is
the standard for extending the initial five year period.

The parties could request such an extension.

The original standard was that it be granted upon
a showing of due diligence and good faith. I'm sorry.
That the owner of the receiving lot was proceeding with
construction and due diligence and good faith. I believe
the comments I saw were that that standard they prefer
to delete and it's not clear to me what standard would
be put in its place, but my recommendation is that there
be some kind of standard that you employ in considering
whether or not the extension should be granted.

I did, however, put in language which was
proposed by OP and the stakeholders that there be an

explanation as to why the project could not be completed
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based wupon the original time frame required and
accompanied a time frame for construction and occupancy
of the residential project which would give you the facts.
But I think that you still need to have some sort of
standard by which you can judge the schedule and the
explanations.

CHAIRPERSON MITTEN: Ms. McCarthy, do you
have any objection to the due diligence and good faith
standard?

MS. McCARTHY: I don't. I think actually
our objection that Mr. Bergstein was referring to was
dating from before when we had been suggesting that the
inclusion of the minimum contribution or the escrow amount
eliminated the need to have the time limit in there, but
as long as the time limit is going to be in there, then

I think the diligence and good faith standard is fine.

There had been some <concern by the
stakeholders, a request maybe for simplification, that
rather than saying the extension could be for up to an
additional three year period, they had asked if it could
simply say by an additional three year period which gave
up to that time but which didn't raise the likelihood
that it could be one year and then they'd have to come

back for another year and then they'd have to come back

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

102

for another year. That was Jjust a communication that
we had received over the week end after these had come
out.

COMMISSIONER FRANKLIN: Madam Chair, if I'm
not mistaken, the good faith and diligence standard is
the same as we now have for the extension of the PUD.

CHATIRPERSON MITTEN: Yes.

COMMISSIONER FRANKLIN: I think that the
consistency is good.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER FRANKLIN: In line 11 at the
end of that sentence, "to an additional there year" the
word "period" should be inserted.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER FRANKLIN: And then on line 15
I would suggest that it be "good faith in constructing
the required residential uses."

CHATIRPERSON MITTEN: Okay. That's good.
Does anybody embrace the notion that Ms. McCarthy Jjust
espoused on behalf of the stakeholders that the period
should be a fixed three year period as opposed to giving
the Zoning Commission flexibility at the time, that it
would be up to three years? I myself prefer the
flexibility.

COMMISSIONER FRANKLIN: I agree.
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COMMISSIONER PARSONS: Yes.

CHAIRPERSON MITTEN: Okay. Mr. Bergstein,
have we kind of covered all of yours?

MR. BERGSTEIN: Yes, except I want to note
that that same error appears in line 10 where it wouldn't
be five years from the certificate of occupancy but we'd
have to conform that based upon the previous changes that
were made.

CHAIRPERSON MITTEN: Right.

MR. BERGSTEIN: That's it.

CHATIRPERSON MITTEN: Okay. Now, I recall
you mentioning earlier that there's been a modification
to the formula in 1708.4 proposed.

MS. McCARTHY: You want me to address that,
Alan?

MR. BERGSTEIN: Yes, if you have your copy.

Go ahead, please.

MS. McCARTHY: Well, if I'm thinking about
the same thing that you were thinking about, it was in
the Office of Planning memo at the bottom of page four.

It was a concern expressed by the stakeholders about
the fact that when this formula was applied to several
current assessed values, 1t seemed like a reasonable
number of but there was a fear that -- okay. There were

actually two concerns.
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One was since the Office of Tax and Revenue
had indicated that the housing priority A would be
reassessed as of next March and housing priority B and
C as of the March after that, there was a concern that
since the staff at OTR had indicated that that could be
as much as two to five times increase, the stakeholders
were concerned that at that point in time the amount of
money to be placed in escrow might be so prohibitive that
it would forestall the use of this combined lot amendment
and so we had suggested either that the Commission
indicate in its order that it would revisit that provision
at the point in time when it saw what the assessments
actually were or we also then received a letter, I believe
it was from Avalon Bay, suggesting that in the interest
of simplicity, why not have the Commission choose a number
that it thought reasonable in terms of precluding less
than arm's length transactions, and they had suggested
something between 10 and 12 dollars and then simply say
the amount on the formula or that whichever is chosen
or whichever is less.

That was one proposed modification to the
formula and the second one was to change the date that
was given for the assessment. Instead of simply saying
of the July 1 proceeding, to be as shown on the tax records

of the District of Columbia on the date 30 days prior
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to the date of the transfer instrument. That seemed more
likely to have the values that were the most current but
then that gets you back to what about reassessments and
what did the Commission want to do in terms of dealing
with that?

CHAIRPERSON MITTEN: Okay.

MS. McCARTHY: The reason the stakeholders
had suggested the flat amount was just their concern that
even if the Commission were simply opening this up as
a limited text amendment solely looking at the formula,
there was still the matter of it was going to have to
be submitted, set down, advertised, determined.

CHAIRPERSON MITTEN: Right. Well, this
whole discussion and the discussion in your most recent
report of September 13 called out something to me which,
at least for me, was not an intended consequence because
you talk about us, the Zoning Commission, setting the
price for a transaction, which was never my intent. That
was never my intent. But then upon revisiting the
language, what it says is you put this money in escrow
and then when it gets released, provided that the
construction goes forward, that goes to the receiving
site, the whole amount of money, which does in effect
dictate the price.

So what I would suggest to sort of ease this
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up and take us out of the realm of saying who's going
to put the money in escrow, who's going to get the money
out of escrow, provided we have success, is not to say
how the funds will be disbursed if the residential
component of a project achieves 50 percent completion
so that in the event that the amount of money that is
to be put in escrow exceeds the price that the parties
agree to, the sending and receiving site, then the amount
of money that will ultimately be released to the receiving
site would be the agreed upon price and the rest of it
would be returned to the sender. But basically we just
take ourselves out of that so that we're not dictating
where that money goes if it's successful. So I think
that would alleviate some of the concern.

MS. McCARTHY: You're talking about the
suggestion we made that we eliminate any reference to
minimum price and that we simply talk about escrow amount.

CHAIRPERSON MITTEN: Exactly. That wasn't
the intent is to set the price. The real intent is to
put enough money in escrow that a) it proves people are
serious and b) it'll be a substantial amount of money
in the event the project does not go forward. Okay.

So I would recommend this. I think there's
two places where the language would need to be changed

which would be on page six, line eight, and I don't know
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exactly how this should be reworded legally, but it says
as we amended it, "has established an escrow account for
the benefit of the receiving lot." I mean that is true
in the event that the project doesn't go forward in a
timely manner. It's not true if -- it sort of has to
be a —— there has to be a two scenario way of articulating
that. One is if the project goes forward and the other
is if it does not.

And then the other place where it would need
to be modified is page seven, line 18. "The funds will
be disbursed to the owner of the receiving site."

And then on the point that's been raised by
Avalon Bay most specifically and Sandy Wilkes about not
having this be unduly burdensome. The real concern is
not somuch in housing priority areas AandB. It's really
in housing priority area C to the extent that there's
going to be any development taking place.

What I would be willing to look at is that
if we set a ceiling like has been suggested, that we agree
after a period of three years, five years, that we revisit
this and say, okay, where are these transactions taking
place? What are the amounts of money that are being put
in escrow? Are they at the ceiling? Is the formula
kicking in? What's happening? Because it is a moving

target. It will be a moving target, and we want to make
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sure that we're accomplishing what we set out to but we
also want there to be certain amount of predictability
for the short to medium term.

So I guess I would endorse the notion of what
Avalon Bay has suggested and what the Office of Planning
suggested, but I guess I'd like the ceiling to be $15
instead of 10 or 12, particularly in light of the fact
that we're not telling anybody how much they have to pay.

They Jjust have to put the money up. It's security.
What do you think about that, Ms. McCarthy?

MS. McCARTHY: I think you're right that the
primary area of concern in terms of less than arm's length
transactions was housing area C and inasmuch as our
analysis showed that the current price was at $15 a square
feet, that would seem to accomplish that. But I —-- Yes.

I mean I know that Mr. Wilkes had expressed concerns
in the stakeholders session. His concerns were more
related to housing priority area A because of his sense
that knowing what was going on in terms of market
transactions in that area now where he had substantial
holdings. He felt that the numbers that we showed in
our memo, the $4 - $5 a square foot, were going to increase
probably closer to fivefold and so he feared that if that
became $25 a square foot, it made it too much in the escrow,

even notwithstanding the fact that it was escrow and not
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a purchase price and that one would have to go tie up
that amount of money when that wasn't even going to be
part of the purchase price. And one of the
reasons he argues that is because the housing value of
that area may be going up substantially but it is only
worth it for somebody to engage in a combined lot if there
is a difference in value between the potential commercial
use of a site in that housing priority area and a
residential use, and his fear was housing values would
be high enough that the difference between the commercial
uses and the housing uses would be small so that if the
escrow amount were too high, people would just sit on
property and they wouldn't consummate those transactions.

CHAIRPERSON MITTEN: Well, realistically
speaking, I think -- and you can correct me but this is
just my personal opinion -- given the incentives that
are going to be made available when the council finally
takes action and given Jjust the nature of the way the
neighborhood is evolving, we're going to see residential
development make sense in housing priority area A —— let's
just focus on A -- sooner than commercial development
is going to make sense and we're not going to be able
to use commercial development to leverage residential
development in housing priority area A any time soon and

so the idea that there's going to be combined 1lot
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developments there in the short I think is unrealistic.

Secondly, given that we are, I believe, going
to allow people to reserve their increment above their
minimum requirement to link up with somebody after the
fact, we'll still preserve that opportunity and if we
say we're going to revisit this in five years, that'll
probably be just about the right time for housing priority
area A if things continue to go forward. It'll be about
the right time for them to really practically be thinking
about combined lot development. I mean that's my view.

MS. McCARTHY: I realize that that was the
flip side of it. If the values narrowed that much between
commercial and residential development, then there's no
disincentive to go ahead with residential development
anyway if it's similarly profitable.

CHAIRPERSON MITTEN: Okay. Just to kind of
recap. What I would propose in terms of 1708.4 is that
we keep the formula as it is with 50 percent but we say
it's the lesser of the formula or $15 per square foot.

That's what I would propose.

COMMISSIONER FRANKLIN: Madam Chair, could
we also have an example of computation of the formula
right within the regulation?

CHAIRPERSON MITTEN: I think that's a very

good suggestion.
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MS. McCARTHY: We'd be happy to supply that
to Mr. Bergstein for wording purposes.

COMMISSIONER FRANKLIN: And have we agreed,
pursuant to Ms. McCarthy's comments, that the assessed
value would be as shown on the most recent or the most
current records of the District?

CHAIRPERSON MITTEN: I think what she had
said was 30 days prior to what?

MS. McCARTHY: To the date of the execution
of the covenant, I believe.

COMMISSIONER FRANKLIN: Okay.

CHAIRPERSON MITTEN: Okay.

MR. BERGSTEIN: Or would it be the funding
of the escrow?

MS. McCARTHY: Yes. Right.

CHAIRPERSON MITTEN: Those are supposed to
go together. Right?

CHATIRPERSON MITTEN: Yes.

MR. BERGSTEIN: The escrow could be funded,
I suppose, before they actually file the covenant. It
wouldn't be --

CHAIRPERSON MITTEN: I think the funding of
the escrow certainly gives them the opportunity if they
want to lock something in and put the money up quicker

and lock in potentially a lower amount if there's a
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reassessment about to take effect.

COMMISSIONER FRANKLIN: May I also suggest,
Madam Chair, that the escrow funds be put at interest
or require to be put at interest in conservative,
investment grade paper, and there is, I think, a way of
expressing that that Mr. Bergstein and Ms. McCarthy can
find from other provisions of law or regulation.

CHAIRPERSON MITTEN: Mr. Bergstein, if we
were to get some language to that effect, what impact
would that have? Can we incorporate that into this
rulemaking or 1s that something we have to take up
separately?

MR. BERGSTEIN: The rulemaking does
reference accrued interest and I suppose it could be
argued that this would be something that could be
contemplated. I'm generally leery about adding things
that could not normally have been expected by the
commenters, but I think you could argue that this could
be and so if that's your preference. We will try to find
exactly the standard Mr. Franklin is referring to, though
it's not my expertise and to the extent we can translate
it, we will try to.

CHAIRPERSON MITTEN: Thank you. And to the
extent that you're not able to do that, given that we

have to revisit 1708.11i regarding the cut-off date for
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projects that are available for linkage, we could probably
just fold all that in together. One way or the other.

MR. BERGSTEIN: we'll advise you if we don't
think that there's sort of a readily understandable
standard out there that comports with what Mr. Franklin
articulated.

CHAIRPERSON MITTEN: Thank vyou. Mr.
Bergstein, do you think that we've overlooked anything?

MR. BERGSTEIN: I bet we have. I think you
have gone through all my questions and I know that you've
covered all the major issues that I think were presented
to us, so I think you have covered it.

CHATIRPERSON MITTEN: Okay. Ms. McCarthy,
do you think we've overlooked anything?

MS. McCARTHY: I'm quickly looking through
my list.

COMMISSIONER FRANKLIN: Please say no.

MS. McCARTHY: Well, I was thinking maybe
you should have followed up the question to Mr. Bergstein
with have we overlooked anything and do we care? But
I don't see any outstanding issues. The 1708.6 issue.

The only issue we haven't explicitly dealt with was just
sort of given more currency when we got to that issue
of the date because it seems 1like we could argue, I

thought, that our proposed language in 1708.3 was simply
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codifying privileges that were already extended under
the existing regulations and that it didn't need to be
re-advertised.

CHAIRPERSON MITTEN: I'm sorry. I'm not
following what you just said because I thought you were
making reference to 1708.6 and then you mentioned 1708.3.

MS. McCARTHY: It was originally proposed
by us as there and then I guess it became six. 1708.6.

CHAIRPERSON MITTEN: Okay.

MS. McCARTHY: And that was simply
explicitly permitting that which Avalon Bay was going
about doing anyway which was getting your certification
up front that this is how much additional residential
density you were constructing that you would then be
entitled to engage in a combined lot transaction for after
the fact.

CHAIRPERSON MITTEN: But that we have to have
proposed language on, and we don't have that now, and
we determined that that was a significant enough departure
from what we had before us. I believe that's what we
just talked about the last time we were together.

MR. BERGSTEIN: That's correct. You asked
me whether I thought that needed to be separately
advertised and I indicated it did and you did vote to

set that down, and I do owe you an advertisement, but
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I did in fact Jjust point out that if there is any
uncertainty about whether or not you intended to allow
existing buildings beyond a certain point to participate
in linkage projects, then that would be something that
you might want to actually consider either adding onto
the advertisement or at least hearing the advertisement
in conjunction with because one would impact the other.
But that was taken out, Ms. McCarthy, the last time and
that was supposed to be separately advertised for a set
down.

MS. McCARTHY: Right. It's not that we
don't have the language because, in fact, the proposed
rule making had the language under Section 1708.3. The
rule making that was advertised for the last meeting of
the Zoning Commission. It was from the Office of
Corporation Counsel, but I don't see a date on it. Oh,
I'm sorry. It was through the Office of Planning.
That's right. With a submission to the Office of Planning
provided as the last meeting of the Zoning Commission.

CHATIRPERSON MITTEN: But it wasn't
advertised. Right? It was in the record, but it wasn't
advertised.

MS. McCARTHY: That's right. It was not
advertised.

CHAIRPERSON MITTEN: Because that was sort
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of like a crucial reason why we couldn't act on it. I
just want to be clear about that.

MS. McCARTHY: Okay.

CHAIRPERSON MITTEN: So now you don't think
we've overlooked anything.

MS. McCARTHY: Right. That's right.

CHAIRPERSON MITTEN: Okay. We have the
proposal that was included as Attachment 2 and we've made
a series of changes through the discussions today, and
I can't reiterate them all and I hope you don't want me
to. Are there any questions from the Commissioners about
anything that we have agreed to in terms of making
individual changes to the language? Are we prepared to
vote then?

I would move approval of the proposed
language as identified in Attachment 2 with the changes
that we have agreed upon during the course of our meeting
this afternoon.

COMMISSIONER PARSONS: Second.

CHATIRPERSON MITTEN: Any further
discussion? We have a motion and a second to approve
the changes to the DD overlay that arise out of Case No.
00-30T and relate to combined lot development. All those
in favor, please say aye.

(Ayes)
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CHAIRPERSON MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: Madam Chairman, the staff
would record the vote five to zero, Ms. Mitten moving
and Mr. Parsons seconding, Mr. Hood, Mr. Franklin and
Mr. Hannaham voting on the affirmative. ©No. Did you
vote, Mr. Hannaham? Yes. Five to zero.

CHAIRPERSON MITTEN: Five to zero. Okay.

Now we'll move to —-- Mr. Franklin, are we
going to lose you?

COMMISSIONER FRANKLIN: Yes, Madam Chair.
I'm afraid so. In other 15 minutes. I've gotten an
extension from the powers that be.

CHAIRPERSON MITTEN: I'll give you your
preference. Would you like to take up Albemarle?

COMMISSIONER FRANKLIN: I think Albemarle
because I don't think the others will Dbe very
time-consuming.

CHAIRPERSON MITTEN: Let's turn to Case No.
00-03C. Mr. Bastida.

MR. BASTIDA: Madam Chairman, the staff has
provided you with all the information that was requested
by the Commission and with the proposed finding of facts
and conclusions of law and request that you take an action

on this matter.
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CHAIRPERSON MITTEN: Thank vyou. What we
have before us is we have proposed findings of fact and
conclusions of law from several parties in the case and
we also have proposed findings of fact and conclusions
of law from the applicant. We don't have a draft final
order, but I know that Mr. Bastida would appreciate any
guidance that we could give through the course of our
discussion about which findings of fact we were more
inclined toward.

In that regard, I know that you sometimes
use one or the other as a point of departure, one
submission or the other, and I found the submission by
the Tenley Neighbors' Association to be much more complete
in terms of representing the issues that we had fleshed
out and the record. So I would recommend that we have
that more complete representation of our discussions in
the case.

COMMISSIONER PARSONS: I totally agree,
Madam Chair.

CHATRPERSON MITTEN: We have some issues
that we need to decide on specifically, and perhaps the
best place to start -- I have sort of a list that goes
all over the place -- is there's a submission from ANC
3-F dated September 10, 2001. On page two at the top

it says, "The ANC 3-F proposes the Commission resolve
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the following matters as described below.”" So we'll use
this as a guide and then we'll pick up any other issues
that have not been included here.

So the first issue relates to tree
protection. I believe the issue -- Ms. Steingasser, are
you familiar with this case?

MS. STEINGASSER: Yes, ma'am.

CHAIRPERSON MITTEN: Okay. To the extent
that there's anything that's been fleshed out in greater
detail or that I miss the point or anything, Jjust jump
in and help me clarify this. All right? But I believe
the issue is that a detailed tree protection plan has
not been submitted and, therefore, the ANC is looking
for some language that would guide the tree protection
plan in the absence of the plan itself. Ms. Steingasser,
is that right?

MS. STEINGASSER: That's my understanding.

However, there is some tree protection information
provided by Shaw Pittman in their submittal.

CHAIRPERSON MITTEN: Right, and I understand
that it's just, I guess, the level of detail is not perhaps
what we would be looking for.

COMMISSTIONER FRANKLIN: Madam Chair, if I
could jump in. As I read the September 10 submission

by the ANC, they represent -- unless I've mis-read
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something here -- that the language they're suggesting
has the concurrence of TNA and the applicant on these
various issues. That being the case, I would recommend
that we adopt the language.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER FRANKLIN: In addition, Mr.
Bardeen has given us a letter of August 27 which contained
supplementary findings of fact dealing with the
exceptional merit standard which I found to be quite
useful and strengthening of the findings, so I would
recommend that we adopt those.

However, he and other representatives of the
ANC seem to be very much concerned that this finding of
fact and conclusion of law have no precedential value
for any further decisions of the Commission and I believe
that generally speaking PUDs do not have precedential
value because the variables differ so much from case to
case.

So I would not agree with their supplementary
decision paragraph addressing that particular subject
nor would I agree with their concern that we go to great
pains to 1indicate that we are not following the
recommendations of the Office of Planning on Smart Growth
issues or the Smart Growth standard as it relates to this

project.
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Those are my only reservations to vyour
general suggestion, which I agree with. We can start
with their draft and work from that.

CHAIRPERSON MITTEN: Okay. On those points
that you raised, I would advocate that we just eliminate
references to Smart Growth because there's not an
agreement about what that means specifically and we're
certainly not a body that is supposed to be passing
judgment on what that is per se, so I wouldn't want anyone
to hold up our order and say this is what Smart Growth
means.

And then the other thing is I agree with you
about the precedential nature or lack thereof of this
decision, but I guess what I would like to have emphasized
because it is, to me, the core reason why this case isn't
going to be like any other or is unlikely to be like any
other, which is -- and I know it was raised but I think
we need to emphasize it -- which is there basically was
no land use designation for this property because it was
incorrect. It was obviously incorrect. So we didn't
have guidance about the level of residential density that
would be appropriate. So that's really an important
reason and I think people need to recognize that. So
if we could emphasize that, it would help.

COMMISSIONER FRANKLIN: I agree, Madam
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Chair.

COMMISSIONER PARSONS: To get specific,
you're talking about deleting #27, the last point that's
contained in this order. Right?

CHAIRPERSON MITTEN: Just bear with me.
We're looking at the TNA August 27th.

COMMISSIONER PARSONS: Yes. On page 35, #27
talks about the precedential nature of this.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER PARSONS: I assume you're
talking about striking that.

CHAIRPERSON MITTEN: Right.

COMMISSIONER PARSONS: And where 1is the
Smart Growth reference that Mr. Franklin was talking
about?

COMMISSIONER FRANKLIN: Mr. Parsons, I think
it's in a separate communication.

COMMISSIONER PARSONS: Oh, so it's not in
the order itself.

COMMISSIONER FRANKLIN: It may not be in the
order, the draft order itself.

CHAIRPERSON MITTEN: It may be in the
applicant's proposed findings of fact.

COMMISSIONER FRANKLIN: There's so much

paper here now, I can't remember where I saw it.
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CHATRPERSON MITTEN: I almost think that
Smart Growth has become jargony and we should just say
why we made the decision instead of invoking some jargon.

Oh, here it is. 1It's on page six.

COMMISSIONER FRANKLIN: of which
submission?

CHAIRPERSON MITTEN: Of the TNA August 27th
submission. It's in #14. Okay. A couple more things.

I think we have agreement about -- let's see -- the
fences. This would be on page three of the ANC 3-F
September 10 submission to modify the language. He says
there's concurrence with the applicant and TNA. I guess
the only question that I would have is they're talking
about this second fence in this discussion that's going
to be in the public space along Nebraska Avenue. I guess
I might have a question for Mr. Bergstein, which is do
we have the authority to authorize that?

MR. BERGSTEIN: I'm sorry. To specifically
authorize what?

CHAIRPERSON MITTEN: Well, there's a fence
that has been proposed to be constructed paralleling
Nebraska Avenue in the public space just north of the
property and there's agreement about how high it should
be and what it should be made of and all of that. But

I guess I'm questioning whether or not that's within our
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purview to approve.

MR. BERGSTEIN: I think you can make it
subject to the approval of the Department of Public Works
would have authority over that. I know there's fence
regulations in DCRA 2, but public space is under the
Department of Public Works and I am not clear in my own
mind whether or not that type of fence would be permitted
if it's actually in the public space. But I'm not that
familiar with the regulation. So you could just specify
subject to the approval of the appropriate District
government body. That would make it clear. You're not
trying to supersede anybody's lawful authority but
agreeing to that as a concept that it could be lawfully
done.

CHAIRPERSON MITTEN: Okay. There's an
issue going on to page four of the September 10th letter.

There's an issue that relates to trees and trees that
would be planted off-site.

COMMISSIONER PARSONS: Could we stop on the
fence? It seemed to me that in reviewing this, the only
place the other fence, the one that flanks the park, the
only place that is shown in the record is on C-2 and it's
shown quite well and I think we should reference that
wherever we talk about the fences.

CHATIRPERSON MITTEN: Okay.
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COMMISSIONER PARSONS: Trying to do it with
words doesn't work and their proposed order Jjust would
need to include the C-2 diagram.

CHAIRPERSON MITTEN: Let me just make sure.

There was an issue about it turning the corner. Does
C-2 show that?

COMMISSIONER PARSONS: It shows it. Yes.

CHAIRPERSON MITTEN: Okay. Great.

COMMISSIONER PARSONS: That's the only thing
that does.

CHAIRPERSON MITTEN: Where is the reference
in the TNA? Do you have the reference in front of you
in the TNA proposed findings of fact and conclusions of
law on that fence?

COMMISSIONER PARSONS: Where C-2 should be
inserted?

CHAIRPERSON MITTEN: Yes. I just wanted to
make sure they make reference or maybe you could just
tell me from memory, do they make reference to
coordinating with the Park Service?

COMMISSIONER PARSONS: It's F. What I would
want to do there is to insert in F "As depicted on Drawing
cz."

CHAIRPERSON MITTEN: Okay. I would like to

add in -- what do I want to say? In coordination with
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the National Park Service about the installation of the
fence.

COMMISSIONER PARSONS: Sure. The fact
they're putting it on their own property, I guess.

CHAIRPERSON MITTEN: There's an issue about
what it looks like. And unless we're going to ask them
to submit what the fence is going to look like, I would
think we would want to just give at least the Park Service
some oversight.

COMMISSIONER PARSONS: You're right. It
simply says 6' ornamental metal fence, black. Yes.

CHATIRPERSON MITTEN: Okay. I think those
are good additions. Thanks. Okay.

Now the issue about the tree plantings, and
this is where I'm going to ask Mr. Steingasser to clarify.

There seems to be a difference of how many trees are
going to get planted and where. Can you tell us, is there
agreement on that or not? Do we have to make a decision
about that?

MS. STEINGASSER: I Dbelieve there's
agreement between the ANC and the applicant. OP had
originally carried forward a similar amenity offered
under the higher density. I believe it was two dozen
trees within the neighborhood, and we suggested that they

be planted along the creek bed. Since that time, I
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believe the ANC has worked out an agreement with the
applicant that they were happy with less trees.

COMMISSIONER PARSONS: It says 12 on each
bank.

MS. STEINGASSER: On each bank, and I believe
they have settled for 12 total.

CHAIRPERSON MITTEN: Just to go back, the
Office of Planning had recommended that, a minimum of
12 trees, native species, be planted along each side of
the creek, etcetera. Then the applicant in their
proposed findings of fact and conclusions of law says
in #28 on page nine, "Based on the specific
recommendations of the National Park Service, Tenley Park
will work with the D.C. Public School System to install
some of the 25 trees to be planted within the property
limits of -- Creek.

So we do have a decision to make. We have
a decision to make on the total number of trees to be
planted off site because the proposal from the ANC is
at least 20 trees on DCPS land. If you had something
to add to it, would you tell Mr. Bastida and he'll relay
it to us.

MR. BASTIDA: Madam Chairman, the letter of
September 10, everybody is in agreement with what is

outlined on that letter. All the parties including the
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applicant.

CHAIRPERSON MITTEN: Oh, okay. Great. So
at least 20 tress.

MR. BASTIDA: So if the Commission 1is
comfortable with the language, then we can go on and accept
that.

CHAIRPERSON MITTEN: Thank you. Thank you
for your help.

COMMISSIONER PARSONS: So we have to changed
the proposed order from 24 to 20.

MR. BASTIDA: Right. And remember, the
order of the applicant was written prior to this agreement
and there are discrepancies on that proposed order to
what is in this letter.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER PARSONS: I'd recommend we take
out 12 trees on each side of the creek.

CHATIRPERSON MITTEN: They've proposed new
language. We can just adopt the new language. Then
there's new language related to buffering the Bregan
property and it says the TNA and Tenley Park concur with
the proposed language regarding the buffering. So I
guess we'll just adopt that.

Then there's a final issue related to on-site

landscaping and new trees in the public space. It says,
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"Chart five in their September 7 submission detailed
landscaping plan sets forth some of applicant's concepts
but was not intended. Applicant advises us to preclude
further consultation and refinements. ANC 3-F has
recommended that the applicant consider the following."
I don't know that these are necessarily decisions that

we have to make but these are the two. "Replacing the
three purple leaf plums in front of each of the three
duplexes with the native service berry and if the American
holly in the public space along Nebraska Avenue is cut
down to make room for two parking spaces, planting at
least three new American hollies visible from homes across
Nebraska Avenue and to pedestrians along it."™ That's
a pretty high level of detail.

MR. BASTIDA: At least with one female.

CHATIRPERSON MITTEN: Thank you. I missed
that part. I overlooked that.

MR. BASTIDA: 1In parenthesis on the second
line from the top.

CHAIRPERSON MITTEN: You're referring to the
American hollies. Right?

MR. BASTIDA: Right.

COMMISSIONER HOOD: Madam Chair, is that a
stickler or are they just asking if possible?

CHAIRPERSON MITTEN: I think their
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preference would be that we would say that this was what
we were requiring, but I think it might be at a level
of detail that is --

COMMISSIONER HOOD: Do we know whether or
not the applicant has agreed to that?

CHAIRPERSON MITTEN: He says they recommend
that the applicant consider the following.

MR. BASTIDA: That is a recommendation that
the applicant hasn't concurred with to this point. You
might want the applicant to concur and then you have to
act on it or maybe -- it's usually a level of detail that
is depicted on a landscape plan and not in an order.

COMMISSIONER PARSONS: But at least in the
second instance, it has to do with public space which
wouldn't be shown on the plan.

CHAIRPERSON MITTEN: That's true, too.

MR. BASTIDA: They can show it as a matter
of illustrating the point and then we will have to craft
the language. I was talking to Mr. Bergstein. I will
have to figure out how we craft it so the Commission can
make a requirement that the applicant proffer to do these
things to see if they can obtain the permit from the public
space committee to do so. Because the public space is
unzoned, accordingly, the Commission has no authority

over that public space. But the Commission can request
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that in fact the process would be initiated and pursued
with due diligence in order to see if the public space
committee were to approve it.

COMMISSIONER PARSONS: I don't remember any
discussion of new parking spaces in public space in our
proceedings at all.

CHAIRPERSON MITTEN: That's because we
didn't have a public hearing on the new proposal.

COMMISSIONER PARSONS: Right. So I like the
American holly. I don't want it cut down for a stupid
parking space. It makes no difference what we think,
is my point.

CHAIRPERSON MITTEN: I agree with you. How
about if we give them --

COMMISSIONER PARSONS: Just ignore it.

CHAIRPERSON MITTEN: Ignore the second point
and we'll give them flexibility to substitute the other
kind of plum if that's where it goes.

There's a couple of other issues that had
been raised. I don't even know what this material is
but it's called Sta-Lite material that was going to be
installed in the staging area. There was a difference
of opinion, I believe, about whether or not that would
just be in the drip line of the white oak or whether that

would be in the entire area of the conservation easement.
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Has agreement been reached about that point?
MS. STEINGASSER: That I do not know.
CHAIRPERSON MITTEN: So that is an issue.
Do you happen to know what this Sta-Lite material, what's
the purpose of it?

MS. STEINGASSER: No, I do not.

COMMISSIONER PARSONS: I don't quite
understand this. The Sta-Lite material goes under
asphalt, not under grass. So the concern is, as I

understand it, the drip line of the tree may extend
underneath the asphalt or the roots of the tree may extend
under the asphalt. So there's where the Sta-Lite goes.

CHAIRPERSON MITTEN: I just want to clarify
that before you conclude your point. I think that it
was a staging area, not the permanent -- it's just during
construction they were going to have a staging area.

COMMISSIONER PARSONS: 1In the conservation
area? I hope not.

CHAIRPERSON MITTEN: I guess that's the
strange thing. Why would they be installing Sta-Lite
material for a staging area within the drip line of the
White Oak when they probably shouldn't be staging anything
in the drip line of the White 0Oak?

MR. BASTIDA: My understanding is it was for

the material on the drip line of the trees on the staging
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area.

CHAIRPERSON MITTEN: Which is during
construction. Right?

MR. BASTIDA: During construction. Right.

CHAIRPERSON MITTEN: So the question is why
would the area that constitutes the drip line of the white
oak, why would that be within the staging area anyway?

COMMISSIONER PARSONS: I think we've got two
things going on. This is called the staging system.
I'm not sure what that is.

CHAIRPERSON MITTEN: The reference is in the
ANC 3-F letter of the 6th of September. Page eight.
Actually, it starts at the bottom of page seven. "We
recommend amending Tenley Park, the applicant, paragraph
7G and TNA, paragraph 7F to read as follows. 'A staging
area shall be introduced during masonry installation
along the National Park Service property line to minimize
disruption to adjacent trees. Tenley Park shall install
special sub-surface material, Sta-Lite or its equal, as
the required foundation for the rear driveway under the'"
-- oh, okay, you're right -- "'under the drip line of
the white oak tree or within the conservation easement
area, whichever is of greater extent.'"

So this would be whatever overlap there is

between the rear driveway and either the drip line of
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the white oak and/or the conservation easement area.

COMMISSIONER PARSONS: That's my
understanding, and I think the problem with this paragraph
and the order itself is there's two thoughts going on
here. I don't think the staging area has anything to
do with the final product of the Sta-Lite.

CHATRPERSON MITTEN: That's what I didn't
understand. So let's break those into two separate
thoughts.

COMMISSIONER PARSONS: And I have no idea
what the staging area is. See, the draft order says "a
staging system shall be introduced." I'm not familiar
with that term. I don't know what -- certainly a staging
area -- you know what a staging area is.

CHATIRPERSON MITTEN: Yes, you park stuff
there.

COMMISSIONER PARSONS: You lay stuff down.
You generally aren't kind to the place and to introduce
it along the Park Service property line to minimize
disruption of adjacent trees just doesn't make sense.
So I don't know what to do with that information really.

I understand the second point but not the first. Help.

CHAIRPERSON MITTEN: Yes, help.

MR. BASTIDA: If you would like, staff can

get clarification from the ANC and the applicant and the
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other parties in the case and put that on the order for
your review with the proper coordination to make sure
that in fact the intent is explicitly explained. I
understand that at the last meeting, there were two
separate paragraphs and they were combined. So perhaps
it will clarify that whole issue. The staff will endeavor
to do so.

CHAIRPERSON MITTEN: Okay. The bigger
issue now it seems though is where is the staging area
going to be because we really don't want it anywhere near
the white oak or the Park Service trees.

MR. BASTIDA: And the staff will make sure
that that is the case. This is unfortunate because of
the rapid speed that it took in order to accumulate the
changes and make it economically feasible and to move
forward.

CHAIRPERSON MITTEN: Right. There was
another issue that had been, I believe it was in the Office
of Planning recommendations. Yes, it was Office of
Planning recommendation #4D. "Bio-retention storm water
infiltration system as proposed in the 13 unit plan" and
then the applicant said that really doesn't work for a
small project but we're going to comply with District
laws. 1In the original PUD, the buyer retention facility

was an amenity but I would tend to say that the additional
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cost of that would be not appropriate to apply to the
applicant, given that they've made significant
accommodations to some of the other things that were of
greater import to us. So the requirement for the
bio-retention facility would be deleted. Everybody
agree or anybody agree?

COMMISSIONER HOOD: Can we do that legally?

I'm not sure. I don't know if we can do that.

CHAIRPERSON MITTEN: The thing is we have
a recommendation from the Office of Planning that says
leave it in and maybe they want to weigh in on this.

COMMISSIONER HOOD: And I will say this
because I believe most construction in the city now has
to have those retention walls. You mean scale it back
or do away with it completely? I don't think we can do
that legally.

CHAIRPERSON MITTEN: The way that it was put
to us is look, we have to comply with whatever D.C. laws
relate to storm water management. We have to do that.

They were going above and beyond in the original proposal
to say look, we're going to have the bio-retention
facility which is extra good and now the applicant with
the revised proposal is saying look, it's not warranted
in this case. We're not offering that as an amenity any

more. Notwithstanding that, we still have to comply with
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District law related to storm water management. So it's

not that there's not going to be storm water management.

COMMISSIONER PARSONS: Oh, I see what you
mean. The bio-retention system originally was in the
conservation area. It was a holding pond at the upper
end of the property. Right?

CHAIRPERSON MITTEN: I think there were
actually two holding ponds.

COMMISSIONER PARSONS: But they were in the
conservation area as opposed to the below grade retention
system that they're going to build. So they're seeking
relief from that.

CHAIRPERSON MITTEN: Well, they're saying--

COMMISSIONER PARSONS: -- that's not
necessary.

CHAIRPERSON MITTEN: They're saying that's
not necessary. That's not an amenity that we're offering
any more.

COMMISSIONER PARSONS: And has the ANC had
an opportunity to respond to that?

CHAIRPERSON MITTEN: Let's see. I can't say
off the top of my head what their position is.

MR. BASTIDA: The ANC has agreed with that.

CHAIRPERSON MITTEN: The ANC has agreed with
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deleting the bio-retention?

MR. BASTIDA: Right.

COMMISSIONER PARSONS: Okay.

COMMISSIONER HOOD: Still, I don't know if
we can do that but I guess if they've agreed and also
if they still have to go with D.C. law, then I wouldn't
have any problem. Frankly speaking, one of them is going
uphill anyway, and I didn't understand how that was going
to work to begin with.

MR. BASTIDA: They would have to comply with
any of the building code and construction codes and water
quality and sedimentation regulations of the District
of Colubmia. The proposed retention facility was way
beyond what the District required but it doesn't mean
that they can ignore the law of the land when they go
through the building permit process.

CHATIRPERSON MITTEN: Right. And then the
last thing is that we were requested and I don't know
if -- Mr. Bergstein, you tell me if this is something
that we have to pass judgment on, but we've been asked
to pass judgment on whether or not this property is within
the housing opportunity area because there's a lot of
back and forth about that. Do we have to definitively
answer that question?

MR. BERGSTEIN: I don't know the legal
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context of why that would be relevant. I mean I just
don't know the legal context of how that impacts on what
you're doing with this PUD. Do you have a sense of why
that finding would impact at all your decision to grant
this PUD?

CHAIRPERSON MITTEN: The context is that
this is either an area where by virtue of the fact that
if it is a designated housing opportunity area, that that
is one of the reasons why the PUD granting greater density
is appropriate. I think the reason they want us to pass
judgment on it is really to say that it's not included
because they don't want somebody to come back later and
say, look, all this is in the housing opportunity area
SO upzone, upzone, because it's near the Metro.

MS. McCARTHY: Madam Chair though, I think
that the designation of housing opportunity area is part
of the comprehensive plan and, as such, it's a City Council
responsibility. I don't think the Zoning Commission can
declare something is or is not a housing opportunity area.

CHAIRPERSON MITTEN: That's a good idea.
That's good. In fact, maybe what we could do going forward
is to the extent that these areas were not -- instead
of just putting a little symbol on a map just like they
defined the Metro Rail treatment rail or whatever it is,

special treatment area, that we ask the City Council for
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our own sake to clarify that. So we'll leave that as
an ambiguous point. Thank you for raising that because
I think that's good.

Any other issues related to Albemarle?

So we in general endorse the findings of fact
and conclusions of law proposed by Tenley Town Neighbors
in terms of fleshing out the issues in the case in terms
of the findings of fact and with the suggestions by Mr.
Franklin for certain deletions. We've made some
decisions regarding modifications specifically as they
were suggested in the ANC September 10 letter and agreed
upon apparently by all the parties.

COMMISSIONER PARSONS: Second.

CHAIRPERSON MITTEN: Okay. We have a motion
and a second to approve the application in Zoning
Commission Case No. 00-03C to approve the PUD with
conditions. All those in favor, please say aye.

(Ayes)

CHAIRPERSON MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: Mr. Franklin left a proxy on
the affirmative, so the staff will record the vote as
five to zero, Ms. Mitten moving and Mr. Parsons seconding
very quickly, and Mr. Hannaham and Mr. Hood voting on

the affirmative, Mr. Franklin voting on the affirmative
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by proxy.
CHAIRPERSON MITTEN: Okay. I'dlike to just
take a five minute recess to give the Commissioners a
little break, but we'll be back in five minutes.

(Off the record for a 10 minute break at 5:07

p.m.)

CHAIRPERSON MITTEN: Okay. We're back.
The next case is Zoning Commission -- oops. You know
what?

(Off the record briefly at 5:17 p.m.)

CHATIRPERSON MITTEN: We will next take up
Zoning Commission Case No. 00-28TA. We had received a
letter from DCBIA that came in after the closing of the
record and in an executive session earlier today we
reopened the record to accept the DCBIA comments.

So with that, I'll turn to Mr. Bastida. Did you
have anything by way of introduction for the EEF permanent
regulations?

MR. BASTIDA: No. The staff has provided
you now with an order which takes those recommendations
into account and addresses those issues from the staff
point of view so the Commission has a better understanding
and ability of taking final decision on this matter.

CHAIRPERSON MITTEN: Thank you. Are there

any additional comments by any of the Commissioners

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

142

related to either the substance of the rulemaking as it
had been voted on previously or to the modifications that
the staff had recommended in response to DCBIA's comments?

Can I get a motion to approve Zoning
Commission Case No. 00-28TA with the modifications as
proposed in the Notice of Final Rulemaking draft?

COMMISSIONER PARSONS: So moved.

COMMISSIONER HOOD: Second.

CHAIRPERSON MITTEN: We have a motion and
a second to approve the order in Zoning Commission Case
No. 00-28TA. All those in favor, please say aye.

(Ayes)

CHAIRPERSON MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff would record the vote
five to zero, Mr. Parsons moving, Mr. Hood seconding,
Ms. Mitten and Mr. Hannaham voting on the affirmative,
Mr. Franklin voting on the affirmative by proxy.

CHATIRPERSON MITTEN: Thank you. The case
will be Zoning Commission Case No. 00-34C, Bryan School.

MR. BASTIDA: Madam Chairman, the staff has
submitted a proposed final order for your review and
concurrence just so you take an action on this matter.

CHAIRPERSON MITTEN: Thank you. Let me just

ask a question or let me just clarify. There had been
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conditions that were ©proposed by Bryan School
Neighborhood Association and the Capitol Hill Restoration
Society. Can you just confirm that those have been
incorporated into the order, Mr. Buffo?

MR. BUFFO: Yes, those were incorporated and
indeed, where they were incorporated I referenced Bryan
School Neighborhood Association and the Capitol Hill
Restoration Society.

CHATIRPERSON MITTEN: Just Dbear with me
because I think I don't have the most current copy of
the order.

MR. BUFFO: Actually, the one that was in
your packet is the most current copy.

CHAIRPERSON MITTEN: Oh, it is?

MR. BUFFO: Yes. 1I'll just clarify that.

CHAIRPERSON MITTEN: Okay. Then I Jjust
wanted to clarify a couple of things.

MR. BASTIDA: Are you going to do something
specific, would you give a minute so I can get that order
in front of me.

CHAIRPERSON MITTEN: Here. There's an
extra copy. On page two.

MR. BASTIDA: Okay. Go ahead.

CHAIRPERSON MITTEN: It is in point #4

although the number is on the previous page. The first
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full sentence says, "The subject property is irregularly
shaped and is bounded by Independence Avenue, 14th Street,
South Carolina and Kentucky." And in the next sentence
it says that it has frontage both on Independence and
South Carolina. I think we should delete the line that
says it's irregularly shaped and is bounded by those four
streets because it's not.

MR. BASTIDA: What I have done is said "and
is generally bounded by" to set more or 1less the
parameters, rather than saying bounded.

CHAIRPERSON MITTEN: Okay. So we're saying
generally. We're adding that.

MR. BASTIDA: Right.

CHAIRPERSON MITTEN: Okay. On page eight,
#31, last sentence.

MR. BASTIDA: Hold it just a minute, please.

Okay. Go ahead.

CHAIRPERSON MITTEN: It says, "In addition,
the applicant agreed to grant a public access easement
to allow other residents of the square to continue to
utilize the existing public alley system and the square."

My issue --
MR. BASTIDA: That is not correct.
CHAIRPERSON MITTEN: That's not correct.

Did you just say that's not correct?
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MR. BASTIDA: Well, I wouldn't phrase it that
way. I have corrected and I have it.

CHAIRPERSON MITTEN: Can you tell me what
it says now?

MR. BASTIDA: You're referring to paragraph
31. Right?

CHATIRPERSON MITTEN: Yes.

MR. BASTIDA: In addition, the applicant
agreed to grant a public access to the private easement
in conjunction -- and I am paraphrasing. I don't have
it in front of me. But the applicant has no right to
grant or deny access to the part that is city easement.

What the applicant has is the ability of the private
easement that adjoined the public easement to grant access
in perpetuity.

CHAIRPERSON MITTEN: I agree with that
completely, so I'm glad that it's going to be modified
to reflect that.

There's two references. One is made on page
11 in #39 and one is made on page 13 in #2 about a gated
community. I have a suggested change for #2 on page 13.

I don't have the equivalent for the previous one but
you'll get my drift if I tell you this one. Second
sentence on page 13, #2. "The project shall not include

gates at any of its access driveways or otherwise restrict
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public access and become a gated community" or just say
"and otherwise restrict public access." I mean that's
the point. I don't think we want to get hung up on whether
there's an actual gate, and that's really the point that
BS&A was bringing out is the restriction on public access.
So if you could just incorporate that notion into #39

on page 11.

MR. BASTIDA: Right. If you have a minute,
I would say "The project shall not include gates of any
of its access driveways or otherwise to become a
restricted public access."™ I think that the words gates
should be eliminated because they could have gates in
other areas that they might want to fence off for
recreation or whatever and then it might be dangerous
for children to play after regular hours.

CHAIRPERSON MITTEN: Okay.

MR. BASTIDA: So the emphasis should be on
public access.

CHAIRPERSON MITTEN: Exactly. I agree.
Right.

MR. BASTIDA: I will then amend 39 for the
same.

CHAIRPERSON MITTEN: Okay. And then on #3
on page 13. It says that there would be a clause that

prohibits the conversion of the garages in the townhouse
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units to living or storage space. I think we need to
extent that to the three free-standing garages, too, just
to be safe.

MR. BASTIDA: Yes. I have also added that
on mine.

CHATIRPERSON MITTEN: I got to ask you a
question. I thought we had the most current draft.

MR. BASTIDA: Yes, you do but I had some time
this morning to work on it, so I was working on it. I'm
sorry.

CHAIRPERSON MITTEN: Okay.

MR. BASTIDA: Maybe I shouldn't have done
So.

CHATIRPERSON MITTEN: No. I'm glad you're
diligent. Then the final thing would be the vote to
approve on page 16.

MR. BASTIDA: I didn't get there.

CHAIRPERSON MITTEN: Well then, I'll help
you. The vote should say in the parens Anthony J. Hood
and John G period Parsons to approve, Peter G. May and
Carol J. Mitten to approve by proxy, and then Mr. Hannaham
not voting, not having heard the case.

MR. BASTIDA: Thank you.

CHAIRPERSON MITTEN: Any other comments?

COMMISSIONER HOOD: Madam Chair, the only
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thing I would add. 1In the decision part on page 14, while
we're getting there, the LBOC and the DOES, I do like
the language. "The applicant shall promptly provide the
Office of Zoning copies of all filings with the Department
of Human Rights and local business development." It also
states the same thing. "The applicant shall promptly
provide to the Office of Zoning copies of the filings
with the Department of Employment Service."

But I think we need to be more specific.
That's what got us where we are now. Just filings. I
mean I don't know legally what we can require, but I would
like to at least see who the person they're working with,
who the contact man is so we can try to have some follow-up.
And I'm trying to piece this thing together. That's
a start. But this is a start because I see this in the
decision. So I would like to just add there -- I don't
know how we could word it but just add that we see who
exactly the person they're working with. I would like
for more to be done, but I'm not sure if it's legal.
I guess I'll check with Mr. Bergstein and Ms. Sansone.

MR. BASTIDA: Mr. Hood, if you don't mind,
staff will explore how we can tighten that word to make
it more precise about what documents and with whom it
should be filed and what process should be followed so

the Commission will have the information in a more timely
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fashion rather than waiting until everything is completed
and then the final report is provided to the Commission.

CHAIRPERSON MITTEN: You know, one thing
that we could do that would be -- it's not a big step
but it's a step in the right direction is this memo that
we were provided by the Office of Planning from DOES and
-— I don't know the other one is but anyway, related to
the first source agreement specifically is there were
a whole series of these properties where first source
agreements were supposed to be in force, and there's at
least three of them that say there's no record on file.

So at a minimum, we could require that they make some
kind of submission because as far as DOES goes, they're
unaware of the obligation.

MR. BASTIDA: What came to my mind was to
require from the applicant to provide a copy of the file
on the steps that they are going to take following the
filing and in that way, at least it gives us a parameter
to start measuring that and start getting a handle on
this matter.

COMMISSIONER HOOD: Thank you, Mr. Bastida.

That's definitely a move in the right direction. Thank
you.

CHAIRPERSON MITTEN: That's great. In

fact, that's what we used to have to do with affirmative
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action plans is we used to have to lay out exactly what
are we going to do to accomplish the goal.

MR. BASTIDA: I hate to tell you this, but
this is what was required some vyears back for the
Commission. So I wasn't being creative. I was just
going back.

CHAIRPERSON MITTEN: Well, we're glad if
you're not creative that you at least have a good memory.
MR. BASTIDA: Okay. Thank you.

CHAIRPERSON MITTEN: Any other issues? Can
I get a motion to approve Zoning Commission Order No.
945 with the corrections?

COMMISSIONER MAY: So moved.

COMMISSIONER HOOD: Second.

CHAIRPERSON MITTEN: We have a motion and
a second to approve Zoning Commission Order No. 945 with
corrections. All those in favor, please say aye.

(Ayes)

CHAIRPERSON MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff would record the vote
five to zero, Mr. May moving and Mr. Hood seconding, Ms.
Mitten, Mr. Parsons and Mr. Hannaham voting on the
affirmative.

CHATIRPERSON MITTEN: Great. Thank you.
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Next case, Zoning Commission Case No.
01-10TA. Mr. Bastida.

MR. BASTIDA: The staff has provided youwith
a copy of the proposed order and final rulemaking and
requests an action by the Commission.

CHAIRPERSON MITTEN: Thank vyou. In this
case, we've received some letters following the
advertisement from ANC 3-G and 3-F and the Natural
Resources Defense Council and, as was brought out in the
public hearing, these groups have issues that are not
confined to the proposed rulemaking but really go to the
larger issues in Section 223 that give the right to get
increased lot occupancy with the special exception
standard as opposed to the variance standard and, as we
discussed earlier when Ms. McCarthy was making the Office
of Planning report, we have referred their concerns to
the Office of Planning and asked them to take a look at
that.

I think that the draft order that we have
in front of us does capture very effectively the purpose
behind this rulemaking as well as the fact that the
concerns voiced by the ANC will not be ignored, even in
the existing process, because there is still the special
exception standard. $So it's not that this increased lot

occupancy is granted by right. Now we have to decide
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and the Office of Planning will give us some guidance
about whether or not that standard is appropriate. But
it's not that any increase is not scrutinized. So I think
that their concerns have been addressed, at least for
the time being, and I would recommend that we go forward.

MR. BASTIDA: Madam Chairman, another
clarification. Many of the comments believe that the
granting of the increase was a matter of right and it
appears to be ignorant from the fact that they have to
go through a process, that the board needs to review it
and approve it.

CHAIRPERSON MITTEN: Right. And that's the
special exception process. And I think that's why I'm
at least satisfied that we're not doing something
precipitous by going forward and I think we're taking
full account of their concerns by referring this issue
to the Office of Planning.

Any other comments?

COMMISSIONER HOOD: No, Madam Chair. With
that, I move approval of Zoning Commission Case No.
01-10TA.

CHAIRPERSON MITTEN: Second. We have a
motion and a second to approve Zoning Commission Case
No. 01-10TA. All those in favor, please say aye.

(Ayes)
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CHAIRPERSON MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff would record the vote
five to zero, Mr. Hood moving and Ms. Mitten seconding,
Mr. Parsons, Mr. May and Mr. Hannaham voting on the
affirmative.

CHAIRPERSON MITTEN: Thank you. The last
item under final action is Zoning Commission Case No.
01-06TA. Mr. Bastida.

MR. BASTIDA: Yes. This was advertised back
in July or the end of June but because the comment period
had not gone the 30 days, it was postponed to take the
final action until today. It's a very straightforward
case. It's reflected on the order that was provided to
you, the order on final rulemaking, with your package,
and the staff requests action on this matter.

CHAIRPERSON MITTEN: Thank vyou. I would
move approval of Zoning Commission Case No. 01-06TA.

COMMISSIONER MAY: Second.

CHATIRPERSON MITTEN: We have a motion and
a second to approve Zoning Commission Case No. 01-06TA.

All those in favor, please say aye.
(Ayes)
CHAIRPERSON MITTEN: Those opposed, please

say no. Mr. Bastida.
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MR. BASTIDA: The staff would record the vote
five to zero, Ms. Mitten moving and Mr. May seconding,
Mr. Parsons, Mr. Hood and Mr. Hannaham voting on the
affirmative.

CHAIRPERSON MITTEN: Thank you. Now we'll
move to the consent calendar. The first one, Mr. Bastida,
if you wouldn't mind introducing the Frederick Douglas
case.

MR. BASTIDA: No, I'll be glad to. There
was a request made by the applicant for a consent calendar
item regarding Frederick Douglas. What happened with
the Frederick Douglas is the applicant in its filing
didn't include lots 60 and 61 so when the staff was
preparing the order, it realized that that has not been
part of the announcement. Accordingly, the Commission
could really not act in approving those areas, so those
two lots plus the land area, the housing and the parking
were taken out of the original order even though it had
been part of all the presentations that was submitted
to the Commission and part of the public hearing. So
the case had been thoroughly exhausted in review.

Accordingly, the applicant provided the

amendment, requested the amendment. It was served on
the parties. The parties concur that they have no
objection to the proposal. The staff prepared the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

155

required document and provided it to the Commission
stating the reasons why this is a minor modification,
and the staff requests an action on this matter.

CHAIRPERSON MITTEN: Let me just first. 1Is
the Commission in agreement that this is an appropriate
item for the consent calendar?

(Yeses)

CHATRPERSON MITTEN: Then I think Mr.
Bastida very adequately outlined the issue and the reason
for the modification. This was all included except in
the advertisement. We considered this thoroughly when
we had the public hearing and so on. Any discussion?

Can I get a motion to approve Zoning
Commission Order No. 942A7

COMMISSIONER PARSONS: So moved.

CHAIRPERSON MITTEN: Is there a second?

COMMISSIONER MAY: Second.

CHATIRPERSON MITTEN: We have a motion and
a second to approve Zoning Commission Order No. 942A.
All those in favor, please say aye.

(Ayes)

CHAIRPERSON MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff would record the vote

five to zero, Mr. Parsons moving and Mr. May seconding,
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Ms. Mitten, Mr. Hood and Mr. Hannaham voting on the
affirmative.

CHAIRPERSON MITTEN: Thank you. We placed
a second item on the consent calendar, and I was wondering,
Mr. Bastida, if you wouldn't mind introducing the request
for an extension as it relates to the 1616 Rhode Island
PUD.

MR. BASTIDA: I'd be glad to do so, Madam
Chairman. The applicant has requested a time extension.

The applicant has determined that perhaps doing the

proposed project is economically unfeasible and would
like not to lose the proposed PUD of the hotel issue.
The applicant believes that the economic -- has determined
that a hotel is a very feasible undertaking at this time
and it will be accepted by the community gladly to have
that and looking at the time table in order to prepare
the working drawings for submission to the Department
of Consumer and Regulatory Affairs, approximately a year
will be needed to do so, and is requesting a time extension
up to September 17, 2002 to apply for a building permit
which is basically slightly over a year and a half from
the time that the PUD would have expired last November,
the end of last November of 2001.

The documentation provided addresses the

issues and the concerns. The only part usually on the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157

time extension that has not taken place is usually the
Office of Zoning requests from the Office of Planning
to provide a determination and their input regarding that
matter. Perhaps the Office of Planning will be in a
position to make a recommendation at this time. With
that, I conclude my presentation and request that you
take an action on this matter.

CHAIRPERSON MITTEN: Thank vyou. Does
anybody from the Office of Planning have any comment about
granting the extension in this case?

MS. McCARTHY: We weren't aware that the
extension had been on the agenda, but we don't have a
problem with the extension.

CHAIRPERSON MITTEN: It was added today to
the agenda which is why you weren't aware of it.

MS. McCARTHY: That's what I'm saying. We
haven't had a chance to sit down and review the issues
in detail, but we did get the letter from the applicant
indicating the situation. So in that case, to allow some
extra time would be fine.

MR. BASTIDA: If I may add, Madam Chairman,
usually it's referred to the Office of Planning for
inconsistency with the comprehensive plan and any changes
on the zone plan for the city, and it was determined before

on the hotel when it was approved in conjunction with
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California University that in fact it was consistent with
the comprehensive plan and the Office of Zoning determined
that there has not been any map changes since the original
PUD for the hotel was approved.

CHAIRPERSON MITTEN: Thank you.

COMMISSIONER HOOD: Madam Chair, can I just
add, I just throw this out for discussion. Normally when
we do an extension, I think normally the majority come
before us asking for two years. I believe that things
get in the way and may cause them to have a problem and
set them back a little bit more than just within what
they're asking for. I would be inclined to give them
to the end of the year of 2002 if my colleagues would
agree because, like you said earlier, this was a good
project. I'm not saying we would vote in favor of it
and not put anything out there prematurely, but I Jjust
see that certain road blocks may cost them the additional
time.

CHAIRPERSON MITTEN: So would you move that
we grant an extension of the existing PUD on 1616 Rhode
Island Avenue to that they must file for a building permit
by December 31, 20027

COMMISSIONER HOOD: Madam Chair, you took
the words right out of my mouth. If it's agreeable to

my colleagues and if that's a motion, I'll second or do
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you want me to make it?

CHAIRPERSON MITTEN: I was trying to get you
to do it. I was trying to put the words in your mouth
and that you would accept them.

COMMISSIONER HOOD: Okay. I make a motion
that we grant the extension, that the applicant has to
obtain the building permits by December, I guess, 31,
2002.

CHAIRPERSON MITTEN: Can I get a second?

COMMISSIONER PARSONS: I'll second it but
I'm a little confused.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER PARSONS: I thought I heard Mr.
Bastida say they had until 2003. If we went the way you
were going, Mr. Bastida, what would the date have been?

MR. BASTIDA: The applicant requested a time
extension until September 17, 2002. What I was
expressing was that the PUD would have expired in November
of 2001 so the applicant was requesting only a time
extension slightly over a year and a half.

CHAIRPERSON MITTEN: Just to clarify, I
think it expired November 2000. Isn't that right? That
they had filed the modification.

MR. BASTIDA: If they would not have filed

an application, it would have expired on February 28th,
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I think, or 27th -- 28th of 2001.

CHAIRPERSON MITTEN: Okay.

MR. BASTIDA: So wusually when a time
extension is granted, it is granted two years hence from
the day that it would have expired. What you are doing
now is you are approving it up to that the applicant should
apply for a building permit no later than December 31,
2002 which is three months longer than the applicant has
requested.

COMMISSIONER PARSONS: But not one year from
the time of its current -- in other words, we're giving
them nine months from the time it would terminate. Right?

February to December. If we were to give them a one
year extension, it would be February of 2003. Correct?

MR. BASTIDA: That is correct but they were
asking for a specific date today in their request, so
it was over a year and a half and that's what I said.

CHAIRPERSON MITTEN: Mr. Bastida, just hang
with me. It expired, absent their filing for the
modification, which they did, it would have expired in
February of 2001.

MR. BASTIDA: Correct.

COMMISSIONER PARSONS: Aha. what vyear is
this? Is it time to go home?

CHATIRPERSON MITTEN: Almost.
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COMMISSIONER PARSONS: I second that motion.

CHAIRPERSON MITTEN: We have a motion and
a second to extend -- I don't have the order number in
front of me, but the PUD for 1616 Rhode Island Avenue
with the applicant to file for a building permit by
December 31, 2002.

MR. BASTIDA: No later than.

CHAIRPERSON MITTEN: Okay. No later than.

I don't have the date. December 31, 2002. All those
in favor, please say aye.

(Ayes)

CHAIRPERSON MITTEN: Those opposed, please
say no. Mr. Bastida.

MR. BASTIDA: The staff would record the vote
five to zero, Mr. Hood moving and Mr. Parsons seconding,
Ms. Mitten, Mr. May and Mr. Hannaham voting on the
affirmative.

CHAIRPERSON MITTEN: Okay. Thank you. Now
let's just move quickly through the rest of this which
is we acknowledge receipt of a Memorandum of Opinion
and Judgement related to a BZA Case where the BZA opinion
was upheld. So congratulate them on that.

The issue about the correspondence, which
is something that I had circulated, we'll just put that

off until our next meeting.
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And then I think we just need to make sure
that we have the BZA manned by the Zoning Commission going
forward for the next month. Mr. May, I'm right that
you're on for the 18th, September 18th?

COMMISSIONER MAY: Yes, I am. I'm sorry.
The 20th.

CHAIRPERSON MITTEN: Thank you for
correcting me. Then we have on the morning of September
25th we have Mr. Hood for the public meeting. Following
that, we have Mr. Parsons on the public hearing for the
Embassy of Latvia. We have me in the afternoon. We need
someone for the afternoon of October 2.

MR. BASTIDA: That means that you're taking
the whole morning, Ms. Mitten?

CHAIRPERSON MITTEN: Well, it's a decision

meeting.
MR. BASTIDA: Yes, you're correct.
CHATIRPERSON MITTEN: Actually, I think
almost all of those are my cases. I guess I could do
that.

MR. BASTIDA: So you will do the afternoon
of October 2nd?

CHAIRPERSON MITTEN: Yes.

MR. BASTIDA: Thank you.

CHAIRPERSON MITTEN: And then October 9th
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definitely has to be somebody besides me.

COMMISSIONER HOOD: 1I'll do the 9th, Madam
Chair.

CHAIRPERSON MITTEN: All day?

COMMISSIONER HOOD: Yes.

MR. BASTIDA: That is Mr. Hood all day?

CHAIRPERSON MITTEN: Mr. Hood all day.

MR. BASTIDA: And I would like to have at
least October 16th because our meeting is on the 15th.

CHAIRPERSON MITTEN: Okay.

MR. BASTIDA: So we can leave the 23rd for
the next.

CHAIRPERSON MITTEN: Mr. Parsons was on the
Georgetown Flea Market in the afternoon. I don't know
if that's convenient for you. They're picking that up
again.

COMMISSIONER PARSONS: Where?

CHAIRPERSON MITTEN: This is on page six at
the top. 1It's October 16th. The bulk of the afternoon
looks like it's going to be the flea market.

COMMISSIONER PARSONS: TI'll be out of town.

CHAIRPERSON MITTEN: Oh, youwill be? Maybe
that's why it says not available.

COMMISSTIONER PARSONS: But I'll read the

record.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

164

CHAIRPERSON MITTEN: Okay. So then
basically what we need is for somebody to do the morning
of the 16th and the first case in the afternoon.

COMMISSIONER HANNAHAN: Sixteenth of what?

CHAIRPERSON MITTEN: October.

MR. BASTIDA: Which is a Tuesday.

COMMISSIONER HANNAHAN: Before I get the
l6th of October, I Jjust want to clarify whether I
understood the 20th of September. I spoke to the Chairman
of the BZA and she asked me to set aside some time on
the 20th of September at 10:00. Is it in conflict with
that?

CHATIRPERSON MITTEN: Let me Jjust ask a
question. Was she asking you to come and sit on the BZA?

COMMISSIONER HANNAHAN: Right. The BZA.
We're looking at BZA scheduling now, aren't we?

CHAIRPERSON MITTEN: Correct.

COMMISSIONER HANNAHAN: In fact, they sent
me a stack of cases and I read them.

CHATIRPERSON MITTEN: For the 20th of
September?

COMMISSIONER HANNAHAN: It was for a
previous day. That was the day when the bombing occurred.

So they have to reschedule all of that stuff, but they

had to cancel on Tuesday.
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CHAIRPERSON MITTEN: They couldn't possibly
have scheduled that for the 20th of September.

COMMISSIONER HANNAHAM: I don't know why she
wanted me, but she called me at home over the week end.

CHAIRPERSON MITTEN: I mean they already
have a full caseload on the 20th, so I can't believe
they're going to bump all those cases.

COMMISSIONER HANNAHAM: No, I can't either.

CHAIRPERSON MITTEN: We'll have to clarify.

COMMISSIONER PARSONS: There 1s one case
that we were in the process of hearing on the 11th when
the bombing occurred, and that's McKendry Sims, and I
was involved in that case. As it turns out, I was also
scheduled to do the 20th all day because you're going
to be here. Oh, you probably won't. But the evening
of the 20th is another meeting, and I was taking the day
shift.

CHAIRPERSON MITTEN: Right. That's because
I was originally scheduled for that. I was grateful to
be relieved.

MR. BASTIDA: What happens is the following.
Because of the holiday, there is a BZA meeting hearing
on the 20th in the morning and then followed by a public
hearing, Buzzard Point, in the evening. Because Mr. May

will not be participating on the Buzzard Point, Mr.
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Franklin will be doing it, I requested for him to attend
the meeting on the 20th but Mr. Hannaham, you will be
here in the evening.

COMMISSIONER HANNAHAM: Oh, I see.

MR. BASTIDA: On the 20th.

COMMISSIONER HANNAHAM: I thought it was 10
a.m., not 10 p.m.

MR. BASTIDA: 1It's 10 a.m. but still, if you
were to do that, you would be here all day long, so I'm
trying to divide it because of the situation but Mr.
Franklin and Mr. May, that Mr. May will take part of the
day and then Mr. Franklin will do another part of the
day and no commissioner will be here for 12 or 14 hours.

So that's what I'm trying to avoid.

COMMISSIONER HANNAHAM: But I have another
conflict, too. They have wiped out the schedule, I
assume, for the 11th of September because of the bombing.

I would be --

MR. BASTIDA: But that has to Dbe
re-advertised.

COMMISSIONER HANNAHAM: I know it has to be
re—-advertised. Why would I go on the 20th? I don't have
any of the material?

CHAIRPERSON MITTEN: I think there must be

some confusion with Mrs. Reid about that.
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COMMISSIONER HANNAHAM: Unless they intend
to bring them tonight or tomorrow.

MR. BASTIDA: I think that is a
misunderstanding because I will be all set up and Mr.
May had been notified that he would --

CHAIRPERSON MITTEN: Can I just get you to
just nail that down just because certain people really
want to go home. Not me. I'm willing to stay here.
October 16th in the morning and for the first case of
the afternoon.

COMMISSIONER HANNAHAM: I'm okay up until
6:30 that day.

CHAIRPERSON MITTEN: So we're going to put
Mr. Hannaham down for the morning of the 16th and the
first case in the afternoon.

COMMISSIONER HANNAHAM: That's 1in the
morning only?

CHAIRPERSON MITTEN: And the first case in
the afternoon. The second case 1in the afternoon Mr.
Parsons is already involved in that, so even though there
won't be a Zoning Commissioner physically there, he is
occupying that spot with his spirit.

MR. BASTIDA: He will be reading the record.

COMMISSTIONER HANNAHAM: Okay. What time

will that be?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168

MR. BASTIDA: It always begins at 9:30 and
there is a pre-meeting at 9:00.

COMMISSIONER PARSONS: Let's make sure we
don't mess up here. I see a note here that says "Must
be totally re-advertised." So let's make sure somebody
is around for Jamal Citadel at 1:00.

CHAIRPERSON MITTEN: Right.

COMMISSIONER PARSONS: I won't be here. I
can read the record on Susman but apparently there's going
to be a re-advertisement of Susman.

MR. BASTIDA: You know that it has to be
totally re-advertised? The appeal of the Georgetown Flea
Market?

MS. SANSONE: I don't believe the flea market
has to be re-advertised, and it may actually be settled.

COMMISSIONER PARSONS: I'ma little confused
here but I'll talk to the staff tomorrow.

CHAIRPERSON MITTEN: Let me just assure you,
Mr. Parsons, that the entire morning and the Jamal Citadel
case will be covered by Mr. Hannaham and then we'll sort
out the flea market.

COMMISSIONER PARSONS: Thank you very much.

CHAIRPERSON MITTEN: Will you help with
that, Mr. Bastida?

MR. BASTIDA: I'd be glad to do so.
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COMMISSIONER PARSONS: I'm down on Tuesday
9:30 for BZA.

MR. BASTIDA: Correct, and it will be morning
the afternoon.

CHAIRPERSON MITTEN: Mr. Parsons has agreed
entire day of October 23rd. Write it down.
MR. BASTIDA: I am.

COMMISSIONER PARSONS: I'd better write it

COMMISSIONER HANNAHAM: You're a glutton for

MR. BASTIDA: Usually, Mr. Parsons, there

pre-meeting at 9:00.

CHAIRPERSON MITTEN: Anything else

before we adjourn?

(202) 234-4433

MR. BASTIDA: No, Madam Chairman.
CHAIRPERSON MITTEN: We're adjourned.

(The meeting was adjourned at 5:57 p.m.)
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